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£ are denifed_ia alllrgspects, Ther_e_was probable _ 
tor th e arrest and the search yielding the contMbMd 

_: __ *_'j, a coll ege educ a"- 

There Is no evidence of any whereby coerctv er or 


luntarily consented to by the deft, a_ college 
tactics on the part_ot the arresting offices 


PolTack^J 


kill 17^ 


ALL DEFTS- filed magistrate's o 

(1) docket entry sheets (9) 

(2) criminal complaint_ 


(3) magiatrate'a warrants.(3) 
(4) disposition sheet_ 


(5) appointments of cQunael (61 
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Judge Pollack 


I'noL'fcKuiNOs 


6/10/74 , John GodLniiky- Filed JUDGMENT - It Is adjudged that the deft. 

___Is sen tenced as iT YoUrir*^OFFENDER on each of counts I and 

_I ■ 2 p ursuant to Section 501Q(a) of Title IS, U.S. Cod^j_ _ 

_I Imposition of sentence is suspended. Deft., is place d on _ 

___ probation for a period of TWO (2) Y EARS, subject to the_ 

__Standing probation order of jthi,aJIou.rt. ..Special .Cfindlttons_ 

____of probat ion. being that the deft , c ontinue therap uti c_ 

__ J _ __treatment and find suitable_einploynient and that withi n_ 

___ 48 hours he present himself to the Hudsoit..CoUDtX^,._lle».Jersey.._ 

_ _ Probation_Departmai t in connection with the pending:alleged_ 

_ _ probation violation in that Court and further, hat.he.net_ 

_ leave this jurisidetion before, the New York Pro ati on O ffice_ 

__ ascertains the circumstances of h.is j>roposed residence, in. ^_ 

____San Francisco, Califorinia._Count 4 is dismissed on moti on_ 

__ of deft's counsel with conset of t he Govt. Pollack.J» __ 

_ ^ 6/11/74 Issued copies. _ _ en t. 6/11 / 74 


6/13/74 ; Filed Govt.'s suppl. requests_tQ_charge._. 


6/11/74 : Wm. Brandt lll-_filed appearance bold in. the sum of $250. 


6/17/74 2nd Trial- D- R. 14iley, J.R. Wenzler, M.T^ Goldatfiia, 

___ Vauarigos and. D. Flores- trial begun before Judge.PoHi 

_ with a Jury^ - . - 

67IB/74 j Trial_cont:'d."~“ 

6/l^74~ ~Triar cont*d._ _ __ _ _ 

6720/74 I Trial cont'd. . __ 


6/21/ 74 1 Trial cent'd and concluded. Jury verdict., _All defts ar e founcT^ 

_: GUILTY as charged. Jury polled. Jury excused. Al l d efts- 

_ I pre-sentence report ordered. For senten ce ^ /9/ 74 at ID A.H, 

Rm 905. Bail cont'd. Pollack,J.____ ___ 


~i v. ;. i ..{ daiod ~ -^- 

1 Fdedbcmtci.pt ' Irrprcoood' js, dated _ 

rfJ/Z/7^\ ^edUanic,:.t. oiiMocoodings,doJed Y/3ij/7Y(/ _ 

■ i “ '■ __ ... _ 

7/T6./74_ kOBIK RACHIA- Filed JUDGMENT (atty present) Deft, is committed to tTie 

_custody oi the Atty. Gen'l. for imprisonment on each ^ c o unts /yfc 

t^o run concurrently with each other for t he maximum per iod _ 

_ authorized i)y law and for a study as ^es bribed in Title 18 , U.S, 

Code, Section 420R(c) and the Bur^u of_Prisons is requested * to 
make neurological, a psychiatric arid a psychological st udy the ~ 
results of such studies to be furnished this Court”witlitn three 
months”", unless the Court grants furth'er time” not to ex^^cT^thr'^ 

~ months, T;hereupon the deft, shall he returned ”to this UourC and 
■ ■ the sentence of imprisonment herein” imposed shall he “subject tO " 

' - modification In accordance utch Title l^.tlrSi "Code, Section 

- - 4208(b). The Probat Inn Department of this 'Istrlcr -securing and 

- w'll forward addlttonal data ro be received from avatlab^ sources. 

- - Cotmt 7 Is dismissed on motion of tho-deflrr s-rroonsol with consent 

- nf the Go't. Polladc.J. Issued copies". ——Pollack,—ent—7/24 

7/24/74 ja~iri Miley- filed CJA approval for payraeht of fees of at ty . PollAV » J 

c opi es.JLyL.CJA-illark, -- - 


7/24/74 
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_ 1 Pollack.,J. - - . - — ... 
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-Pt^ed-lefeter-£rom-B7-6aria»rf"to-J«'^eg-PoH»e^“^H~i^ljZ?A^-~-~-— 


t4r--f lied-mcrao-endT-on-letter- 

__ia-treated-ftfl-a-reqof st"€or”lnedif4eflti^^l^-o€-ten■9:!lef-_the-flMte«ee»-- 

__Motion"deniedT--Poilaek7dT"mB -_ -- 


i _ Filed deft, M. Goldstein's notice of appeal from j udgm ent r end ered 
_■ _] 979/74Cmalled._copies : to M._Golds^^ln & y._S*_Atty.)_ 

TlTed deftT Mtley' s"notlce~of appeal J^m jud^^ent^d 9/9 /74. 

I^ave tcT file appeal In fqpua p aup eris is granted. PoI Tack,~3. 
~Miled copies to: .D* __Miley & U . S . Atty . _ ___ 



Filed deft. D._Varvarigosr.. CJA form 21 , financial,affdvtt -- 

d 7 Mi leylf n ed cJA_ 2 3 f inane la i_ a f f dyt_;_ 

J#nTi^ BVaridt7ill- Judgment (atty .. present).Deft,., is com mitted 

to the custody of the Atjy. Gen '1. for imprisonment for a_ 

1 period of NINE (9) MONTHS on count_3. Pursuant_.tp the provlston a 

of Section P41, Title 21, U.S,_Codq deft, is placed on Sp ecial Parole 

_ for a term of WO (2) YEARS to commence upon expiration of co nfin- 

ment._ Imposition of sentence_on_counjt .l is suspended an d deft , la 

__placed on probation for TWO (2) YEARS to run epneurj-en l y with t he 

_Special Parole and to follow the term of imprison ment fm posec 

bn count_3. Counts 2,4,5 and 6 are dismissed on motion of deft .^s 

_counsej. with the consent of the Govt. Deft, is cont *d . on present 

bail .until 9/19/74 at 11 A.M. at which time he is to su rrend er to 

_ the U.S. Marshal in room 506 for service of sentence. P ollack.J. 

_Issued copies _ _ ____en t. 9/13/ 74 

David Flores- Filed Judgment (atty. present) Deft, is conmitted to th e ^ 
custody of the Atty. Gen.'l. for imprisonment on'each coun ts 
1 and 3 to run concurrently with each other p ursu ant to Sectlo^ 208(b) 
“Title*18. U.S. Code, for study report an d reebmmendatiohs . 

comnTtment deemed to be for the maximum s^entence authoriz ed b y law, 

-to wit FIVE (5) YEARS. The Bureau of Prisons is requested ~td make 

neurological, psychiatric and psychological study. The res ults of 
¥uch study to oe furnished within 3 mon^s_, unless the co urt gra nts ' 

-^“rth^ time to ejicecd THREE (3)_M0NJHS whereupon the deTt. sha ll 

Tetum to this Court and the sentence of Imprisonm ent herefn 
imposed shall be subject to the modificatioh in accordance with 

- Section‘4208(b)Title 18 U.S." Code. Deft Is cbntTnue J on p resent^ 

bail pending appeal on condition that the Cqi^t^e adv i sed chal 

notice of Appeal has been fi 1 ed. _^ollacl^J^.__ 

Issued copies. _ _ _en t.9/13/ 74 

“-cont'd on~*pre8ent hilT^ 
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Marvin Thomas Goldstein (atty. present) Filed JUDGMTOT -Deft. Is 
committed to the custody of the Atty_. Gen.'1. for Imprison® 
for a-period of SIX (6) MONTHS on each of co unts 1 anTXto 
run concurrently with each other._ ^rsuant_ to the provesloi 

_ of .Section 84l._litl.e 21 U.S^_Cpde^ d^. j[s_placed - 

--SpecLial Parole for a. term of TWO .i2) JLEARS_tp_^Snraehce 

-expiration of confinement. Deft^ _is cont^d_on_p^resent balT 

-pending appeal on-cond it ion that he_ file’ a notice of appeal 

-thj.s_ day^ Pollack»J. __/ “ - 
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osepii_raymond wenzler 

- conmitted to the custody 

—^fQr .a period of FOUR (4) 

--con cur rentJLy,y?ith each othe _ 

-S r et jjOnJ84l^. I, 21^ U.S^ Code_deft 

--ffiT-Ji-term of JWO £2) YEARS r_ __ . _ , 

-epnf inemen.tImposition of sentence on count l" is 

- df.ft.i_ is placed on probatJ.pn_forlTW’T2i_YEARS to 
-of .Special Pa rol e and to_ follow the 


(atty. present) Filed JUDGM ENT - 

of-the At ty. Gen ^ 1 for impr l sonatent _ 

MONTHS on_each_of coun ts 5 and ^ to n m 
■r. Pur suant to t he provisions of _ 
^_ i.8 p l aced on Special Parol< _ 
to„_co!ntnence upo n expirat i on of 

-1..^. - - - 1 1j su^ended at i? 

fo r T WO T 2) YE ARS to run coyurret r 

—T_^ ' -- -he term of Impr a 

_9. o n Special condition that the < e 

as directed by the Probation offtceruntil au<H 


issued copies 
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|■HOCKK.DlN(;S 


Dftt* Order or 

I Judcnient NotH 


orrppi.r from fuagmeht entered wm.j 
Leave to file the within notice of appeal in forma pauperis 
is bereby_ grant ed. Pollack, J. mailed notices to._ _ — — 

U.S. Attv S. GLllers - - — 

62fn”l^r'im^gp7r f flid Inotlc^pY appeaOrom judgmjen^ entered^ Vl lHi 
mailed copies toj U.S. jf^ty. D. Varvaflgos.- 

J. ~WenzTer-~ filed n^ iTYIf ap^al from - 

” mailed copies to;_U.S^_^ty« S. M e jrers.—- 

r~Gords te in - f_i fed~nptlc Y o f~appea4 (copy!_ 

riled memorandia!^ Pursuant to P'jI? 24 of. the .Hulgg o f Appellate - 

Pin^edure, the forma pauperis order heretofore entered- 

pennitr the..prpce^Xng. of _the appeal .LiL_forma, paup£JLLs_ui^ 
the pist. Court sha11certify. ihat„the^ appeal is not ta k e n In 
23“ good faith,etc. ^ In forma paupejd.j-On_appeal_ls. grant ed . Po lla 

11 lam fira dnt - JELle d nnfice o£. appeal fr n m iud gmen t dtd-9yp/74-. 
_ _ mailed copies,. — ---- 

Fil^ IransYer_pf 1^,?tsdic_t iprL_pYprobationer_tp_the_ Northern - 

___ t^^fICaUfi> mia (deft. Jphn_Godinskyj_and_prder- 

of accept ence of transfer. C onti^J.--- 

H. ^ol^Teii-iled'ciZapprovallfor payment-of- fees of a tty.,- 

Mailed conlesbv.XJ^Clcrk^-i’Dllack.J^- 


um7 Brandt- filed_not ioe7l:^t.-the 

_certified and transmitted, to tJ^r.,U.S .vaA.—.—- 

that - t h e r e cord on appeaL hj 
__Lecn._certifi ed and transiaitted_.ro .t he. -- 

X“Wen^Y- YilledlXA ap ^o'vaT'~fp r~Pl/ oY att y^ 

mailed c opies bv CJA LlcrL . Poil ack,J. _ 

W. MiTey-^fIT^ CjXappro^alJfor payment q£_Ye^es of_at^ ma 

copies by; C/A Clerk^, Pol lack, J ._ 

73 IjUtm XUedli^i^ii... • ------ 


Tan Latro^r'iled papers_i3rioioiia? iy .filed- wiih- 

__Docket fentry.hheet--- 

__^2) Disposliion, Sheet- 

_(^•^j i'j nticpsQf Appe arance—- 

__(4) Ap pearance,_4ondls)--- 















Page 9 


Judgf To Hack 


74 Cr. Ife 


D. C. 110 ftev. rivll l>ocket CoatlDU«ttuB 


FnC>CVICl»ING8 


D4U0R 


0716/7^; Kol 



>in lia^rUia- Filed JUDGMENT I-resent} di.'ft, comnitted on 

7/16/74 for study and report it Is now 'ordered that tfie~_cxcuTlon. 

Qf_iLh®_.Tyn3iildei’_pf said sentence of impris_oriinent ue suspended^ 
and the de-ft, placed on Probation for a period of lUREE"^}" YEA^ 
-Qn_conditlon that dL'ft. shall during such probation and conmcnclrg 
res i de in the Nevv Jfork Community Ce nter f or up to ~ 

^ays in .icc^rdance th i’ublic Law 91-492 at^_^rther, as a 
_cpndltioi» of probation sahll take drug abuse after caFe " treatment 
dirpc_ted by the UjS, Probation Officer^ all subject to suetT 
other provisions with respec^jo_th^deft. on a nd duri ng probatlch 
#s__the_Court, deems ^propriate as sct_forth in Public Law 
The^dgf t,. JLs also placed_on Special Parc^^e lfpr_a _peridd of TWO^iI 
YEARS to run concurrently with the said 'ppripdJof_jirobation tcT^ ^ 
,cpramence_uppn__expiration of the_cpnfinement heretofore and herelr 
JmppsedTi tic 21,. Sect ion 841_,.U,^S .Code . “ PoiTack. J. 

Issued copies. _ent. 10717/74 “ 


P olTa ck. J 


.P ifedTPeft. La nd'*Tnotice of motion and affirmation re; bill of 
.particulars, etc. __ ~ 

^i-X^Eyarigos- filed CJA 20 appointment of Laurence E.Jacobson.Esc 
_ --Mailed copies by CJA clerk. Pollack, J.__ 

-P-^^ar varigo s- filed CJA ^0 approval for payment of fee8~of^attvT~ 
_^lied copies by CJA Clerk. P ollack .J. 

D_Flores- fil ed CJA 23 financial affdvt. 

tronacn Efoi or^depedags Taatod T^/Tp-JV -j - 


WSUTl 


c.oaavti et pi ru ^.u c.j £:ocpeaings, ggieg - 

File d m emo -en d, on mo tlqn7 da ted 10/24/74. Submission 74 Cr. 

_ On C ourt’s d ecis Ton Jiefeoh as sfibwn nex t 't o each item, Pollac] 

R. Bachia- file d CJA 20 approval for pay ment of fees of attyT 
_Mai led copies by CJA Clerk._Pollack^_' 

Vta. Br andt - filed CJA 20 approval for payment of fees of att^. 

_ Mai led copies by CJA Clerk^ Pollack,J .~ _ 


L/U/74 Gp,dinsky--Filed papers origionally filed with Magist rate Rat 

---(ij_Liacket La try Sheet- _ _ _ 

--—-„ i^l-lliapusition Sheet______ 

--1—-jJ} Notices. qL-A ppearance- _ 

T--tAi Appeaxance iionii ____ 

---is 1-Final Coxuiaitment {s_)___ 
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UNITED :;TATE3 oh AfAEHtCA 
- V - 

V/ILLIAM BRANDT II, 

DAVID ROSS MIJL.EY, 

JOSEPH RAYMOND WENZLER, 
MARVIN THOMAS GOLDSTEIN, 
DEAN PETER VAVARIGOS, 
ROBIN BACHIA, 

JOHN GODINSKY, 

JAN LANG, and 
DAVID FLORES, 


Defendants. 


10«>a 

tnoictmemt 
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COUNT ONE 
The Grand Jury charges: 

1. From on or about the 1st day of November, 1973 

* ' ^ 

and continuously thereafter up to and Including the date of 
the filing of this indictment. In the Southern District of 
New York, WILLIAM BRAMDT II, DAVID ROSS MII.EY, JOSEPH RAYMOND 
WENZLER, MARVIN THOMAS GOLDSTEIN, DEAN PETER VAVARIGOS, ROBIN ■ 
BACHIA, JOHN GODINSKY, JAM LANG and DAVID FLORES, the defend- 
laLts and others to the Grand Jury unknown, unlawfully Inten- 
jJlonally and knowingly combined, conspired, confederated and 
aUeed together and with each other to violate Sections 812, 
s’blCaXD and 841(b)(1)(B) of Title 21, United States Code. 

' 2. It was part of said conspiracy that the said 

defendants unlawfully. Intentionally and knowing would dis¬ 
tribute and possess with Intent to distribute Schedule 1 and II 
controlled substances the exact amount thereof being to the 
Grand Jury unknown I’n violation of Sections 812, 841(a)(1) 
and 841(b)(1)(B) of Title 21, United States Code. 

OVERT ACTS 

In pursuance of the said conspiracy and to effect 
the objects thereof, the following overt acts were committed 
in the Southern District of New York: 

. 
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ONANDT TI, OAVIO R03:: HILLY ttnu JOHU r.onill"!KY UOlU a 
quantity of lysergic acid dlethylajnlde for $650>00. 

On or about December 13« 1973 defendant WILLIAM 


BRANDT II went from the Village Plaza Hotel, 79 V/ashlngton 
Street, New York, New York to the vicinity of Avenue A and 
East 11th Street. 

On or about December 13, 1973 defendants WILLIAM 
BRANDT II, DAVID FLORES and DEAN Pi '.R VAVARIGOS had a 
meeting In apartment ^A, 501 East 11th Street, New York, New 

York. 

On or about December 13, 1973 defendants WIuLIAM 
BRANDT II, DAVrD FLORES and DEAN PETER VAVARIGOS sold a quantity 

of phencyclidine for $1,800.00. 

On or about January 3» 197** defendant JOHN GODINSKY 

went from the area of the Village Plaza Hotel, 79 V/ashlngton 
Street, New York, New York and proceeded to the area of 
West Fourth Street and Bowery Street. 

On or about January 3, 197** defendants V^LLIAH 
BRANDT II, DAVID ROSS MILEY and JOHN GODINSKY sold a quantity 
of lysergic acid diethylamide for $1,925.00. 

On or about January 10, 197** the defendant DEAN 
PETER VAVARIGOS gave away a quantity of phencyclidine as a 
sample. 

On or about Jan*iary 15. 197** the defendants WILLIAM 
BRANDT II, JAN LANG and JOSEPH RAYMOND V.-ENZLER sold a quantity 

of lysergic acid diethylamide for $1,200.00. 

On or about February 12, 197** the defendants WILLIAM 
BRANDT II, DAVID ROSS MILEY and ROBIN BACHIA sold approximately 
1800 dosage units of lysergic acid diethylamide for $660.00. 

On or about February 12, 197** ROBIN BACHIA trans¬ 
ported to the area of 3rd Avenue and St. Marks Place approx¬ 
imately 10,000 dosage units of lysergic acid dx..thylamlde. 
/n,,..!.. Of States Code, Section 846.) 
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CO0N9V''fWO 

Tho Cr>'iri<l Jury cn^'.rf^os: 

» On or about the 27 th day of I.'ovember, 1973 In 
the Southern District of I.ew York, WILLIAM BRAMDT II, DAVID 
ROSS MILEY and JOtIN GODIHSKY, the defendants, unlawfully. 
Intentionally and knowingly did distribute and possess 
with intent to distribute a Schedule I controlled sub¬ 
stance, to wit, approximately. 164.8 milligrams of lyerglc 
acid diethylamide in the form of 1000 dosage units. 

(Title 21, United States Code, Sections 8l2, 

841(a)(1) and 84l(b)U)(B); Title I 8 , United 
States Code, Section 2.) 

COUNT THREE 

The Grand Jury further charges: 

On or about the 13th day of December, 1973 In 
the Southern District of New York, \7ILLIAM BRANDT II, 

DAIVD FLORES and DEAN PETER VAVARIGOS, the defendants, un¬ 
lawfully, intentionally and knowingly did distribute and 
possess with Intent to distribute a Schedule III controlled 
substance, to wit, approximately 27.11 grams of phencyclidine 

(Title 21, United States Code, Sections 8l2, 

841(a)(1) and 84l(b)(l)(3); Title I 8 , United 
States Code, Section 2.) 

COUNT FOUR 

The Grand Jury further charges: 

On or about the 3rd day of January, 1974 in 
the Southern District of Nev; York, vriLLIAM BRANDT II, 

DAVID ROSS MILEY and JOHN GODINSKY, the defendants, unlaw¬ 
fully, intentionally and knowingly did distribute and possess 
v/ith intent to distribute a Schedule I controlled sub¬ 
stance, to v/it, approximately 665087.5 micrograms of 
lysergic acid diethylamide in the form of 3850 dosage units. 

(Title 21, United States Code, Sections 812, 

341(a)(1) and 841(b)(1)(B); Title I 8 , United 
States Code, Section 2.) 
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Vlio Uraiut .lury rurtiier ctuizx.*** 

• • « 

On or about the 15th day of January, 197‘< In 

the Southern District of New York,' V/ILLIAM BRANDT II, JAN 

LANG and JOSEPH RAYMOND V/ENZLER, the defendants, unlawfully. 

Intentionally and knowingly did distribute and possess with 

intent to distribute a Schedule I controlled substance, 

to wit, approximately 320.26 nilligrams of lysergic acid 

diethylamide in the form of 4070 dosage units. ' ' 

• (Title 21. United States Code, Sections 812, 

84l(a.)(l) and 841(b)(1)(B); Title 18, United 
States Code, Section 2.) 

COUNT SIX 

The Grand Jury further charges: . •• 

» * * 

On or about the 12th day of February, 1974 in 

the Southern District of New York, \^^ILLIAH BRANDT II, DAVID 
ROSS HEILLX-and ROBIN BACKIA, the defendants, unlawfully, in¬ 
tentionally and knowingly did distribute and possess with 

intent to distribute a Schedule I controlled substance, 

• 

to wit, approximately l 800 dosage units of lysergic acid 
diethylamide. 

(Title 21, United States Code, Sections 8l2 
841(a)(1) and 841(b)(1)(B); Title l8. United 
States Code, Section 2.) 

COUNT SEVEN 

The Grand Jury further charges: 

On or about the 12th day of February, 1974 in 
the Southern District of New York, ROBIN BACHIA, the defend¬ 
ant, unlawfully. Intentionally and knowingly did possess 
with Intent to distribute a Schedule I controlled substance, 
to wit, approximately 10,000 dosage units of lysergic acid 
diethylamide. 

(Title 21, United States Code, Sections 812, 

841(a)(1) and 841(b)(1)(B).) 







The Orand Jury fiwi-lier char.-f.oB; 

On or about the 12th day of February, 197*^ In 


the Southern District of New York, MARVIN THOMAS GOLDSTEIN, the 

defendant, unlawfully, intentionally and knowingly did possess 

with Intent to distribute a Schedule I controlled substance, 

. . ’ ■ 

to wit, approxlinately ^000 dosage units of lysergic acid 
diethylamide. 

(Title 21, United States Code, Sections 812, 

841(a)(1) and 841(b)(1)(B).) 

COUNT MINE 

The Grand Jury further charges: 

On or about the 12th day of February, 1974 in 
the Southern-District of New York, JOSEPH RAYI^OND VJENZLER, 
the defendant, unlawfully, intentionally and knowingly did 
possess with Intent to distribute a Schedule I controlled 
substance, to wit, approximately 295 tablets containing 

lysergic acid diethylamide. 

(Title 21, United States Code, Sections 812, 

841(a)(1) and S4l(b)(1)(B).) 


^ >: rlj /^L - ix .J'l 

Fdreman ^ / 



PAUL J. CURRAN 
United States Attorney 
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MARVIN THOMAS VAV 

robin bachia 

JOHN OODiNSlOf, 

JAN LANG, and 
DAVID FLORES, 


- fh. Kinexed of 

dleASE take notice, that upon th* an , v. ' 

.a Of the above na*ed Defendant*. 

JOSEPH RAYMOND WENZL , O „„.x*d copy 

aworn to the 26 th day of Marc th. .aid "-f•■><*- j 

- ^■'^^tirforthe’honor.bl. MXETCH POUACK. Elat ict^ 
Judge of this Court, a 

olarrlct Of Nev YorR. In th. fora- , 
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for the following re?lief: 
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of the Government: 
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^^eral 


the 


aJ 
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12th, 1974. 

(c) All other property, J^^^ed at #416 East 9th 

Defendant’s ®P*J^JitY ^’^°Tfi*^lioart^ 
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stld Defendant-. P?"°5a; of%.*>tuary. 1974. 
went,on the said 12th aay 
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.. L ,.r * r««ici -1 ..gkmtttmX 

!; . J^mct th. mwvmq uefendl»t, 
that it haB its oenesib in, and is the resu • 

illegal arrest of the said Uefeivdant* | 

5. Pursuant to Rule 12 of the Federal Rulee of Criminal j 
Procedure: 

(a) That this Court irspect the Minutes of the 
Grand Jury which heuided up the Indictment 
herein, and 

(b) After such inspection, an Order be made herel 
dismissing the Indictment herein as against 
the moving Defendant herein, on the 

that the said Grand Jury received incompetent 
evidence resulting from the aforementioned 
illegal arrest, search and seizure, ^d that 
there was no other and competent evidence on 
the subject on which the Indictment is based; 

and that the said Defendant have such other, further and diff«j 
ent relief as may be Just and proper in the premises^ 


Dated, New York City, 

New York, March 26th, 1974o 


/ Youra*/etc« 

/-V 

^ SXDNBY I^I9YERS| 
\ttorney for Defendentj 
JOSEPH RAYMOND WENZLER, 
Jffice & P.O. Addressy 
51 Chambers Street. 

New York, N.Y. 100C7 
Ld<-it”Ph 2—1593a 


TO; PAUL J. CURRAN, 

UNITED STATES ATTORNEY, 
Southern District of New 
York, 

United States Court House, 
Foley Square, New York City, 
New Yorko 

HARRY FRACTENBEKG, Esq., 
Attorney for David Ross Miley, 
325 Broadway, 

New York City, N.Y. 


Rubin, CJold & Geller, Esqs., 

Attorneys for Marvin Thomas Goldstein, 
299 Broadway, N.Y., N.Y. 10006. 
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Jack Curley, Esq., 

Attorney for 

Federal Defender Services unxc, 

15 Park Row, 

New York, N.Y. 10038. 
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UXITLJ STATES OP AMERICA 
V. 

WILLIAM ERANDT II 
DAVID ROSS KILEY 
JOSEPH RAYMOND WEN2LER 
KAkVIN THOMAS VAVARIGOS, 
ROBIN BACHIA, 

JOHN GODINSKY, 

JAii LANG, and 
DAVID FLORES, 


DedendantSo 


AFFIDAVIT 

74 cr/ lee 


i 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


JOSEPH RAYMOND WENZLER, being duly swom^ 
deposes and says that he is one of the Defendants above nasMd* 

Under the Indictment herein, a copy of 
which is annexed hereto and made part hereof, marked Exhibit 
"A’*, I am charged under Three Counts, to wlti '■( 

(a) Under Count One, I am charged with being an alleged 
member of a Conspiracy to violate Sections 812, 841(e| 
(1) and 841(b)(1)(B) of Title 21, United States Code* 

(b) Under Count Five, I, together with two other Defendants 
referred to therein, am charged with an alleged 
violation of Title 21, U.S. Code, Section 812, 814(a) 
(1) and 841(b)(1)(B); Title 18, U.S. Code, Section 2, 

In that I, and the other two defendants "unlawfully* 
intentionally and knowingly did distribute and possaaa 
with intent to distribute a Schedule I controlled 
substance, to wit, approximately 320.26 mllligrans of 
lysergic acid diethylamide in the form of 4070 dosage 
units", "on or about January 15th, 1974. 


(c) Under Count Nine, I, alone, am charged with an aileoed i 
violation of Title 21, U.S. Code, Sections 812, 841(a) i 
(1) and 841(b)(1)(B), in that I "unlawfully and^know— 
ingly did possess with Intent to distribute a Schbdulr 
I controlled substance, to wit, approximately 295 
tablets containing lysergic acid diethylamide, "on or 
about the 12th day of February, 1974". 

I have interposed a Not Guilty Plea to the j 
indictment. I 
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um r«*»*w»«* • *••*<••• 

•p.cwot .t Ml* «••« »*» •«••*. >••“ *•'* “**• “**' ’"*** 

A. J ... .bout to t.t. out >y toy. M<1 op.i> tb. «oor to 

„y .p.rto.nt. I .udMnly found ny..lf confrontod by four 
t„dtvldu.X.. ..Cb Of .bo. ... dt....d in .ore.n.icb VU1„. 
Street Attire, and all of wbo. dl^lay^ gun.. They didjiot 
identify theoselv... and, conditions being -hat they ar. in 
^y’lTea, I assumed I was being h^up. Whil. .urroundod by I 
those individuals, and restrained by then from moving, thoy 

compolled me to involuntarily, and under«n5^oj;^f.«. 

turn over ny beys to my apartment to them. At no tin. did «.y 
of the. display or show me any arrest or search Warr«.t. Afto, 
being compelled to turn over my beys, the four individual, 
then used my key. to open my closed apartment door. Mid I -a. 
then forcibly thrust into my apartment by them. Having thu. 
gained access to my apartment.' despite my protests, thay 
then restrained me therein while they proceeded to make a 
.hambles o'f my apartment by searching every part thereof and 

everything contained therein. 

I was restrained in my apartment for a loa« 

period Of time, during which time I was threat^e£by_^ 

with bodily harm and the destruction of my apartment balongin, 

..unless I Showed them where the dope was-. Ignoring my protas. 

they continued their search in my apartment, and assertedl, 

found and took into their possession "tablet, containing acM 

Ciethylamide... referred to in Count Nine of tha Indictmant. 

Further, without my consent, they forcibly took po.....io« o* 

S note book that belonged to me. containing name, and addr... 

of friends, and other items of personal property. 

Finally, after having remained in my apart. 

ment for a long period of time, and searching same while I .. 

under their restraint, they forcibly removed me fro. the 
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apartment. It was only at that point that I was told, 

first time,that I wa? under arrest, and informed by them, for 

the first time, that they were law enforcement Officers of the 


United States. 


It is my position, and I believei 


(a) That the Government intends to utilize as evidence 
against me In the proceeding herein, the 
alleged "tablets containing acid diethylamide , 
referred to in Count Nine of the Indictment, as well 
as the note book and any other personal 
taken from me ana my apartment as a result of tne 
aforesaid search and seizureo 

(b) That the Goverment's Agents acted without a search 

warrant; that the items assertedly seized were not 
"in plain view"; that a Warrant to search the pra¬ 
ises was a condition precedent to their . 

seizure, aid that the absence thereof compels their 
suppression as evidence against me in the proceeding 
herein. 

(c) Further, that if the Government's Agents acted under 
^search warrant, the same was defective; the «e^ti^ 
thereof went beyond its legal scope; and that there was 
no probable cause for believing the existence of the 
grounds on which the warrant was issued. 

^d) That I was illegally arrested, in that werraat 

had been issued, and there was no probable cause to 
make my arrest without such warrant. 

(e) Thac, in addition to suppression of the 
items, as evidence against me in 
the Indictment against me should be 

grounds that it has its genesis in, and is the result 
of: 

1. An illegal arrest of your deponent, and 

2. The Granil Jury receiving incompetent evidence 
resulting from the illegal arrest, search and 
seizure referred to, and violation of your de¬ 
ponent's rights under the 

Fourteenth Amendments of the Constitution of the 
United States. 

Consequently, I further respectfully request 
Honorable Court inspect the 

which inspection may confirm the fact ^*'*'^* ® 

other and competent evidence on the subject on which 
fhe Indictment was based. 
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failure of the Government Agents to give notice 
of their identity in compelling your deponent to 
turn over the keys to the apartment and their 
entry thereunder was violative of Section 3107, 

Title 18, U.S.C, and, therefore, that the arrest 
and seisure referred to must and does fall with 
it. 

(g) Upon information and belief, that, if the Goverment 
developed any "leads** or information pertinent to 
the proceeding against me, all of such information 
was and is tainted with illegality from its Incept- 
tion, and should likewise be suppressed. 

Your deponent respectfully submits. 


that: 


(a) An Order be made herein, suppressing the use as 
evidence against your deponent in the proceeding 
herein, of the aforesaid asserted "tablets containing 
acid diethylamide”, referred to in Count Nine of the 
Indictment, as well as a Note book and any other 
personal property seized by the Government *s Agents 
as a result of the aforesaid search and seizure. 

(b) That it be determined that the aforesaid arrest of youl 
deponent, and the aforesaid search and seizure, was an< 
is violative of your deponent's Constitutional rights. 

(c) That, by virtue of the illegalities in the aforesaid 
non-warrant arrest, search and seizure, the Indictment 
herein should be dismissed, as against your deponent. 

(d) That, the violation of Section 3107, Title 18 U.S.C., 
by the Government Agents, vitiated the aforesaid 
arrest, search and seizure. 

(e) That, under the facts and circumstances herein, this 

Honorable Court should inspect the Grand J^ury Minutms, 
to determine if any other or competent evidence ' 

evidence, was before the Grand "^ury, on which the 
Indictment herein, as against your deponent, wes 
based. 

(f) That, any and all "leads'* or information, pertinent 
to the charges against your deponent, if derived fr 
the aforesaid illegal arrest, search and seizure, be 
determined to be tainted from its inception as a 
result of su 9 h illegality, and should be suppressed. 

(h) That your deponent have such other, further and 
different relief as may be just and proper in the 
premises, 

and for all of which no previous application has been made. 


CEORC0 K Y«] 

KMwt Public, sute of Nt-w Yorl 


Sworn to before me this 
26th day. of March^ W74^’' 

Tl ' 
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THE COURT: The decision of the Court on the motion 

to suppra'ss is as follows: 

The defendant Joseph Raymond Wenzler has moved 
pursuant to Rule 41-E of the Federal Rules of Criminal Pro¬ 
cedure for an order suppressing the use as evidence against 
him in the proceedings herein certain property set forth in 
the notice of motion briefly summarized as contraband; a note- 
hock and all other property, if any, and fromthe said defend¬ 
ant's apartment located at 416 East 9th Street, New York City, 
on February 12, 1974, and fo?fR order suppressing the use 
thereof as evidence against said defendant in these proceed¬ 
ings and for an order suppressing the use as evidence of 

any leads derived by the government from such personal proper¬ 
ty. 

The application is further pursuant to Rule 12 of 
the Federal Rules of Criminal Procedure for an order dis¬ 
missing the indictment or the ground alelgedly that there 
was an illegal arrest of the defendnat. 

The motion finally requests tht the Court inspect 
the minutes of the grand jury and requests a dismissal of 
the indictment on the ground that the grand jury received 
incompetent evidence resulting from the asserted illegal 
arrest, search and seizure. 

The motion was supported by an affidavit of the 
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and was not generated through implied threat or covert force, 
nor was there any involuntary submission to authority. There 
is no credible evidence of fny inherently coercive tactics. 

The agents' testimony that they read to this defend¬ 
ant and explained his Miranda riohts and that he knew all 
about them, that he stated that he knew all about them seems 
vindicated by the evidence on this hearing. 

The defendant's testimonial version of the arrest 
and the search are not worthy of belief, and indeed they pose 
substantial discrepancies from the sworn statement contained 
in the affidavit of the defendant of March 26th, 1974 in 
support of the motion to suppress. 

It seems conceded on the record that if there 
was any notebook involved taken by the government's agents 
from the defendant's apartment, that that is now back in 
his possession. The property in the possession of the gov¬ 
ernment has been identified and may properly be retained 
by the government and utilized for the purposes of this 
case. 

Accordingly, the motions are disposed of as inci 
cated. Suppression is denied. And the motion to dismiss 
the indictment— motions to dismiss the indictment are denied 
So ordered. 
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defendant Joseph Raymond Wenzler, sworn to March 26, 1974. 

The Court ordered a hearing and an evidentiary 
hearing has been had and has been concluded this day. 

And due deliberation having been had thereon, the 
Court finds and decides that based on the evidence, including 
the demeanor evidence and evaluating all of the evidence 
and circumstances in the record, the Court finds that the 
government has amply sustained its burden of proof, that the 
defendant was arrested on sufficient probable cause, and that 
the defendant invited and consented to the entry into the 
apartment of the government agents and thereafter consented 
to the search which disclosed the contraband. 

The aaents were lawfully on the premises, having 
been invited to enter therein by the defendant Wenzler, who 
voluntarily led the aoents to the place where the dl^s 
were located in the apartment, pointing out the night table 
which he voluntarily consented could be searched by the 
agents, and their search yielded the contraband. 

The consent that was given for the search was given 
by a 26, now a 27-year old college-educated person possessing 
an evident conscious, intelligent understanding of the cir¬ 
cumstances on the occasion in nuestion and of what he was 
doing. 

And that consent was freely, if not rather casually 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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MEMORANDUM ENDORSEMENT, DATED 
April 11, 1974, made by Honorable 
Milton Pollack, District Judge, 
Denying Appellant’s Suppression 
Motion. _ ■ 

74CR 188 

ENDORSEMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK, 


X 


UNITED STATES OF AMERICA 

V. 

WILLIAM BRANDT, JOSEPH RAYMOND 
VJENZLER, et. al. 

Defendants, 


_X 

After an evidentiary had and concluded 
herein this day, and due deliberation having been had 
thereon, it is 

ORDERED that the within Motions are 
(lenied in all respects. There was probable cause for the 
arrest,and the search yielding the contraband was voluntarily 
consented to by the defendant, a college educated person. 
There is no evidence of any inherently coercive or unfair 
tactics on the part of the arresting officers, 

SO ORDERED 

4/11/74 MILTON POLLACK 

U.S. DISTRICT JUDGE 
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CHARGE or THE COURT 


(Pollack, J.) 


Ladies and gentlemen of the jury, we have new 
roamed the concluding phase of the trial. I want to 
axoress to you the thanks of the Court for your faithful 
attendance, oatience and close attention to the case. You 
have now heard and received all of the evidence on which the 
case IS to be decided, and through the arguaiente of the 
rcBoective counsel you have learned the conclusion which 
each narty believes should be drawn from the evidence 
presented to you. 

In this charge 1 shall outline the orincioles of 
law which will be your guide in your deliberations. It is 
year duty to accept these instructions on the law as they 
are given to you by me, whether you agree with them or not. 
On the other hand, it is your exclusive function to deter¬ 
mine the facts on the basis of your consideration of the 
evidence. As exclusive judges of the facts, your decision 
thereon is final and conclusive. Applying my instructions 
on the law to the facts as you find thesm, you will decide 
whether the defendant on trial before you is guilty or not 
-polity of the charges made anal net him or any of them.. 


The indictment in this case names nine oersons 
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<JuMd toe, «lectod, you w.r. Intro 

to coun .01 .„d th. dertndnnto. „o„y„ , 

However, only five 

" you. They ,r. the onl 

to persons as 

to whom you will render a verdict 

e " ' although, as I will 

i are gullt^ ^ whether any of th«„ 

: “‘y- -y - --e «e ouuty or .tot 

guilty, you may have tn , 1 - 4 . 

petlon Of the pertici- 

any. Of the other named defendants not now 

Before you. 

Durln, the cour.e of the trie! there 

‘ - --dent. no. 

. or. you ..re eU.,ed.y tovo.ed to one „,y or enother 

- the eottototo. .hfch ere the .uhtoct of the todtotoent. I 

you thet th. foot thet other peooto eUe,edfy 

Involved are not now on trial hef« 

on trial before you is to play no role 

or unfavorable to 

s e or to any Individual defendant / 
"»ay be drawn from the 4 .u ^ 

at other people are not on 1 

trial before you. it ^..t not affect vour deliberation, 
ny way with respect to whether a defendant who is on 

guilty or not guilty of the offenses charged against 

him. 

El.ht count., or ch.rce., of the Indictment will 
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be submitted for your verdict. Each count charges the 
person or persons named therein with a separate offense or 
crime. Each must be considered separately and each defend¬ 
ant must be separately considered. 

In substance, the first count charges all five 
defendants who are before you with wilfully and knowingly 
conspiring among themselves and with the other named 
defendants to violate the federal drug laws. The second, 
third, fourth, fifth, sixth, eighth and ninth counts — you 
will note that I omitted seven, because that is not before 
you ~ those counts are the ones which you will consider, 
and they charge the persons named therein with actually 
distributing or possessing with intent to distribute ~ and 
I'm going to say these chemical terms once and thereafter 
refer to them only by initials -lysergic acid diethylamide, 
that is LSD, or phencyclidine, fCP, as the case may be. 

These substantive counts, or these counts 
beginning with number two, are referred to as substantive 
counts to distinguish them ^rom the conspiracy count. The 
consoiracy charge la a charge of scheming, plotting or 
agreeing to commit offenses. The substantive counts are 
based on actual commissions, carrying out of such alleged 
offenses. 

I shall first mention certain general principles 
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of law which apply to this as well as to every jury trlel 
of a criminal case. A criminal case is Initiated when a 
grand'jury issues an accusation*'against the defendants it 
names on the basis of probable cause to believe that a crime 
was committed. It is not the function of a grand jury 
to determine whether the defendant named by it is guilty 
or not guilty. That is the function of a trial jury, like 
yourselves. Consequently, the Indictment so filed is not 
to be taken by the trial jury as any evidence whatsoever 
on the charges made therein. It is not evidence that the 

crime was committed. It is a charge. 

When the five defendants came before the Court 

in response to the indictment, each pleaded not guilty to 
the charges against him. Under our system of law a 
defendant is presumed to be innocent and he carries that 
presumotion throughout the trial and until the jury is 
oersuaded that the Government has oroved the defendant’s 
guilt beyond a reasonable doubt, a term which I will explain 

to you in a few imjments. 

Under the law, a defendant does not have to 

prove his or her innocence or submit any evidence at all. 

Be is presumed to be innocent. The presumption of innocence 
is a conclusion drawn by the law in favor of the citizen by 
virtue of which he must be acquitted of a criminal charge 
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unless he is proven to be qulit-v k 

In nt-h ^ ^ond a reasonable doubt, 

er words, this presumption is an 1 

^ " is an instrument of proof 

rested by the lav m favor of orfe accused whereby his 

ZT*" —- -- 

tH. 

The evla.„c. th.t H„ ,apitte. t. t,. 
Bource from which the fanf. 

factual 1 , 

erenc. ar, to be drawn. You will r.o.a 

t objections were sustained, blocking ana 
the questions. nt tines answer, to 

and tK 

and the answers wer^ nwriaw. j 

* from the record. 

Such unanswered questlono . j a 

questions and innuendoes therefron, i, 

and etricken answers must h. a. 

"“•“>« Olareqarded. They are not 

evidence in the case. 

The fom o, an unanewered question and any 

"osphere or innuendo suggested by it are to h 

^ to be ignored. 

They are not evidence In 

ofYth . Courtroon exclanation. 

the witness stand are not evidence in th. 

^aence in the case, nor are 

apologies evidence in the case a r w 

• As I have repeatedly said 

to you, what has been said 4 n 

Tuur hearing by any p.„o„ 

er an a witness or said or exclaimed by the lawyer, for 
e-er side or even by the Court heretofore or in this 
cHarge in relation to the facts is not evidence. Your m,_ 
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of the evidence is 

at must govern you in the determination 

of the case. 

( 

counsel have given you their viewoointe. I 

«y refer to eoee of the. evidence. However, it is your 

recollection of the evidence .„d your Judgeent of the fact. 

that controls, u is for you to determine the weight that 

«tU be given to the evidence, the credibility that you 

-i« .Xtend to the witnesses who testify, and the reasonable 

inferences that are to be drawn from the evidence that ha, 
been received. 

There are two hinds of evidence recognised and 
..l-ltted in court, of Justice on either one of which you 

^ind an accused aul1^v i 

on qullty of a crime. one 1 , called direct, 

evidence and the other is called circumstantial evidence. 
Direct evidence 1, evidence which freguently 1, adduced by 
ny of an eye witness or a participant and tends to 
.how a fact in issue without need for any further amplifica¬ 
tion. Of course, there 1 . always a guestlon of whether it 
Is to be believed. 

Circumstantial evidence, on the other hands, 1, 
lndir«:t. It is proof of a chain of clrcumatance. pointing 
to the existence or non-existence of certain facts. There 
«.u.t, however, be positive proof of some fact which afford. 

. basis, a starting point from which a reasonable Inference 
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drawn of the fact to be inferred. 

Clrcunatsntlal evidence 1 , en.. 

-na. to „cve e ^ 

a lecuinaee e n ’">*='> 

Ultimate tendency to lead 

‘»o facte eoncht to Oe 

to be established are true r.. 

- « «a„ole ro lll„„_ lust „hat 1 ha. said ‘ 

"»tnl„, the SS, sti*nV°' 

Into this courtr '‘""n 

room. And suppose you found the blind 
drawn so that hlinds were 

that you couldn't see what the weather 

^ntin, the rest of the day As 

y« As you were slttin. 
the course of the day 1 „ , 

<^rlpplng and with a ral 

- tain outside „ ‘ - — -n 

“a>hlnp in ^ —stances of the person 

1 th a drlpplnc umbrella and a drlr t 

It 1^ teasonable for you to Infer the f " 

1 = ralnlnp outside altb " '*'1 *''« “ 

utslde althouch you can't see It. 

I'hat's •'hat circumstantial evidence Is t 
consists of fact, . ^ 

acts proved from which th« ^ 

a process of reaaonl 

reasoning other facts In Issue r. , 

necessary that the. ’ 

* participation of the d.f n 

by direct evidence. Con "P'PPOant be shown 

nectlon may be Inferred from 

facts and circumstances and .d 

ances and evidence as legitim.* , 

to eustaln the Inference. ’ftlmat.ly tend 
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^OECy lOUARC. NEW vIrk h't *' c * 

N.Vs CO 7-4S90 





JG 8 


34—a 


2 

In this case each sido k 
J and indirect or , 

' evidence. The Gov 

' -t it. evidence e.tehii.he. eech de d 

on eech Chet,.. Each dLiendent 

•-.nee he. ovetco« the pre.n*! 

I «t least th innocence and that 

■ thete i. . reeeonehie donht oi hi. ,ni,c. 

tended consider what may be I 

"d -3 negative evidence, .his refers to the abse 
some fact or clrcum.- nb«ence of 

- - ~ed - — 

—^ ..ect t ToiT' “““ 

•t.. ’“"• n'-ant, .ct 

Statement or occut-.— 

occurrence and there was nr, 

did. then „ evidence that it 

ou may consider its absence in determl 
■trength of determining the 

"9th Of the proof .ubmltted to you. 

•‘-ard Of pTor^Thlt “ 

• The Government must satl«f« 

9uilt of th« * satisfy you of the 

Of the defendant beyond e .... 

yond a reasonable doubf r.n 

•”.ntlal element of the off 

the offenee hem, con.ldered or el.e I 

you must acgult fh.. ^ 

«oquit the defendant of the off 

Heaver the CO • 

the Government 1 . not required to nr 
P.-"- avery pn..,,,. " 

such e meeeure of proof i ' " 

a u.ually Impo.elble end 1 . not 

required. By ree.oneble doubt we don•t 

^ t. ^ "SS" just any old 

doubt. By reasonable doubt we mean 

mean a doubt which is 
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to e,„,. , 

‘ - «„.e„ „ 

" ‘'’' *''‘'^®"« "hlch you boUev, l, „ 

•ould Induce a orudent oer, "* 

» -tter Of faoo a " 

inu^ortanc. to hleself or her.el, tb 

say vou have * then you may 

been conyfneed beyond , reaeonable doubt t, 

- ‘be other band, your „fnd f, yayerfn, ' 

Where you bare a doubt that woufd caueeT"? ^ 
-»on to beextate Xn a matter of Xeportance to b7 

‘bbn you bare not been conyXnced beyond a r " 

eyond a reasonable doubt. 

PeculatXve notXons or boesXbXlXtXes reatl 
“Pon mere conjecture not arXeXn 

•hould not be f ^ ‘’*^"‘'**’** ‘‘O" ‘he proof 

‘ be confounded vxtb a reasonable doubt ad b 

•UTOested by th. i ' ^°"ht 

XngenuXty of counsel or by your own < 

“l‘y net leeXtXmately warranted k ' 

" went 

orn of a merciful ^ncllna^^ 

defendant to escape tbe " 

by svmnathy for him 1 promoted 

doubt. 

Reasonable doubt 

' that term la employed in 

the administration of a . 

or a criminal law 4 . . .. 

tiaJ mis. d d ' ^ honest, substan- 

elsgXwXng generated by tbe proof 

y he proof or want of it. it i- 

auch a state of the proof as falls ^ 

to convince your judgment 
and conscience and satisfy your roa« # 

y your reason of the guilt of the 
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2 accused of the particular charge considered. 

S .Ubtl. conviction or b,xi.f , r nind, . 

• «n abldi ^ dotondanf. ,uHt, auch 

•bidln, conviction a, you «,uld b, wuunc t 
7 In Willing to act upon 

»o.t v.i,bty and inoortant affair, of 

■ y- -r b. aaid CO b. fra. tron "" 

ree from any reasonable doubt and 
•hould find the verdict In a., a 

or belief. conviction 

O't-lnatlon of wbetbac a dafandant 1 . 
r ^ ilty or not gulltv vaa 

I HUixcy, yoO must bear ^ . 

H mind that guilt la 

--nal. ^natbar a nattlcul.r dafandant 1 . ,uUty or 1 

must be determined by the lurv h 

aola, K ^ * ««on.bl. doubt 

-.fanl. ' 

.»«. r.t” "““"••‘lb *■>*«- 

■My flow from tha dlract and c-l 

ct and circumstantial evi- 

... ...nn •■■■' “ “• ~““" 

n.Tr“■■ •' ■“ """■•■ 

... .T Z2!" ■“ ” “■ ... 

choose to give to such 

evidence. it !• 

you to dataraina from tha avldcnca and 
Uemaanor on tha atand of a wit.... 

t"a».. particularly on material 

•O0THep,N 0.17*1,CT COUHT «PORTt« u . 
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natter related to the oh. 

' I truthful, rellabi, teatl« "* 

{ “‘tolaered the truth. ^ leTfl 

-=ta aud thus ,1J 

«v.„ .0 unreliabi. .rory, 

ewluatla, the te.tlmo 

- - -n. ,oe —r the eiteee. 

Interest of the .it„e„ 

« nreludloe of the Wtneee if "**' 

t»*« 'apDearance, the ma °"®' 

tne manner in 1. 

feo-tlmony on the stand the I 

K ' opnortunlty tha«- «.k 

.0 observe jinri ^ ^nat the wltnea* 1. j I 

«*^ve and note the fae«.. 'Witness had 

*»•'probability or Imo h which he testified, | 

or Imorobablllty of the wltn. . 

in the li,bt Of all th 

«• -a Itee. to be tehee 1 t '"*• 

'“"‘nlno the uel,ht if In 

« -'aee... beetibony. 

The testimony of . a 

<*• Inct. a, bbey o " """>™ 

^ey occurred because «.k 

-‘-.ay tellle, a falsehood or be ^ ‘"‘”- 

•ocurately .ee or hear that bo *’’* 

or beeaue. hi. recollection of 2 ‘"‘aied 

—»o ‘He Ulteee, ha. not eror ^ 

ole 1 ressed himself or k I 

'^‘.rlr in ciyio, ,,, Herself 

onatled to consider the 

‘He ,»s.ibui,y that. 
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-hen . 1, u™,n to t.otlfy well »,t.r the 

.vent and at great length, inconel.tencle. eay he the re.ult 
Of an Innocent ei.tahe or lapae of peoory rather than of a 
deliberate Intention to fal.ity „r change the facta. m 
•hort. it i, not unuaual for a witnea, in a lengthy proceed¬ 
ing to utter inconelatencles at aope atage along the line. 

If your conaideration of the evidence nake. it 
appear that there were differing veralona of the facta 
reaulting in a diacrepancy of the evidence, you pay. if you 
«lah, conaider whether or not the apparent diacrepancy 
involved. »nd,„t«rf.bie error ,a»l.cap be reconcile* by 
fitting the two atorlea together in a rational relationahlo. 
In other worda, .in_paaalng on all laauea of credibility you 
determine the degree and the extent to which you accept or 
r«ject the testimony. 

»ou may, if you wlah, accept ao much of the 
teatlmony of a wltneaa aa you may deem the truth and diare- 
gard What you feel 1 , faulty or mlataken or unclear. you 
to at liberty. If you deem it proper under all the circum- 
atancea to do ao, to dlabelieve teatlmony in whole or only 

in part even though it 1 . not otherwiae Impeached or contra- 
dieted. 

If you find that any witness has wilfully testi¬ 
fied falsely as to any fact material to the case that you are 
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considering, the law permits you to disregard comoletely 
the entire testimony of that witness on the principle that 
one who testifies falsely about*one material fact is quite 
likely to testify falsely about everything. However, here 
again you are not required to consider such a witness as 
totally unworthy of belief. 

A witness who has given false testimony may also 
have given credible evidence. You may, if you wish, accept 
so much of his testimony as you believe true and reliable 
and disregard what you feel is false or unworthy of accept¬ 


ance. 


Tha defendants did not testify in their own 
behalf, and our law says the defendant may or may not take 
the stand. The fact that a defendant did not testify cannot 
be considered by you as any evidence against him or form a 
basis for any presumption or inference unfavorable to him. 
You must not permit such fact to weigh in the slightest 
degree against such a defendant, nor should it enter into 
your discussions or deliberations. 

In order to return a verdict on any count as to 
any defendant, each juror must agree on the particular find¬ 
ings as to the particular defendant. That is, the finding 
must be unanimous. The form of your report will be that 
you find the defendant guilty or not guilty of the particular 


SOUTMeWN DISTRICT COURT RERORTCRS, U.S. COURTHOUSE 
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Charge that you are considering. I will give you a suitable 
form which names each defendant who is now before you and 
identifies the counts in the indictment against that defend¬ 
ant that you are to consider, with appropriate columns for 
recording your vote. Each defendant is entitled to have 
determined whether he is guilty or not guilty as to each 
of the crimes charged, deterrined from his own conduct and 
from the evidence which applies to him as if he wore being 
tried alone. 

Whether any one defendant is guilty or not 
guilty of any of the crimes charged should not influence your 
verdict resoecting the other defendants. The jury may find 
any one or more of the defendants guilty or not guilty on 
one or more counts. 

You will have an opportunity to call for and 
read the indictment yourselves, so I will not read it in 
detail to you, but I will give you the points in the indict¬ 
ment. 

Count one of the indictment charges conspiracy to 
violate certain federal laws. The essence of the crime of 
consoriacy is the scheme or plot, understanding or agreement 
to violate other laws. It makes no difference whether the 
scheme was successful or whether it failed of its purpose. 

It is still punishable as a crime. Consequently, on a 
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: _ 

.nou,h th.t there ... , 

^ The conepirecy etetute, Section 3,i ol Title 1. 

* =«>.. orovlce. 1„ p.„lne„t 

, felloe,, pertinent pert a. 

Tf two or more pereone conaplre . to 

PP-it enf otfenee ecelnet the hnlted stetei ' 

one or more of such oersons does any 

«ct to effect the oblect of t-u 

oojeot of the conepireoy, each 

•hall be cullty of a crime." 

1,70 a t »ru, hbuae Prevention Act of 

”0 aeta forth the law pertalnlno t 
Thl. law Pertelnln, to controlled aubatancea. 

»•*' waa paaaed by Conpreaa becauae of 
the 111 , Poncern with 

Illegal distribution of unri 

ai„ ,, PP»...alon with Intent to 

an d T ” •“—* 

P—. The part of thla Act which la applicable to the 

zrer"" -- 

• fectlve on May 1, 1571. 

■ The ter. "controlled aubatancea" la uaed m 

the Act to 

to any dru. Included In one of the fly. 
schedules contained in 4.1, f. 

the Controlled Substances Act. LSD 

Is Included In Schedule 1. thc ^Lnrt t k 

THC, and I haven't given you 
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thm chemical name of that previously, la tetrahydracannablnol 
THC le Included in Schedule ll. i should say PCP Is 
Included In Schedule III. * 

I * 

Among other things, the Act makes It unlawful 
for any person to knowingly or Intentionally distribute or 
possess with Intent to distribute any controlled substances 
I such as LSD or THC or PCP. m addition, any person who 
conspires to commit any such offense commits a crime. 

I remind you again that the conspiracy count, 
as distinguished from the substantive counts, does not apply 
to PCP, vrtiich, although it too is a controlled substance. 

Is a Schedule III drug, and the scheme, or the conspiracy, 
charged here relates only to Schedules I and II drugs. The 
only drugs that have been mentioned in the evidence that are 
in Schedule 1 or Schedule II are LSD, THC and cocaine. 

tn order to prove the crime alleged in the first 
count , that is, the criminal conspiracy, the Government must 
establish several elements beyond a reasonable doubt. First 
the proof must show a conspiracy during part or all of the 
period from on or about November 1, 1973 until the indictment 
In this ease was filed on February 21, 1974. The Government 
Is- not required to prove that the conspiracy began on the 
specific day or ended on the specific day. Proof that the 
conspiracy existed for a substantial portion of that period. 


touTHiNN oisrnicT coowt ntponrcns. o.s. counxMoose 
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even though it might be a relatively small uart of that 
period, would be sufficient. 

Second, the Oovernm^nt has to prove that it was 
part of the consoiracy to unlawfully violate the Controlled 
Substances statute to which I have referred. Third, the 
Government must prove that the defendant being considered 
knowingly and wilfully•became a partlcinant in the conspiracy. 
Fourth, the Government must prove that at least one alleged 
coconopirator knowingly committed at least one alleged overt 
act in furtherance of the conspiracy during the period of 
its existence. 

Now, I have sooken of overt acts. Under our 
law it is not sufficient to constitute a crime to agree 
mentally to an u lawful scheme, if no act occurs to carry 
out some part in the conspiracy. Such an act is called an 
overt act because it is an actual, an open, not a concealed 
act. The overt acts claimed hero are set forth in the 
indictment and i will read them to you shortly. 

If the Government has failed to establish beyond 
a reasonable doubt each of the essential elements mentioned 
as to any defendant, you must acquit that defendant on the 
conspiracy charged. if, ©n the other hand, it has estab¬ 
lished each such element beyond a reasonable doubt as to the 
defendant you are considering, you will find that defendant 
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"hat l. . conaplracy? it i. .lmnly. copbln.tio, 
or .,r..m.nt or . .ch«« of two'or mor, person, or conc.rtad 
act. by two or mor. p.r.on. to aoeompU.h . criminal, or 
»M»rful, purpo... Th.r. have to be at least two p«,pi, 
Ihvolvsd. You can’t conspire with yourself. it 1. in 
...enc. a partnership In crime. The ,l.t of the offense i. 
the oomblnatlon or agreement to violate the law. In this 
cash the offense charged was violation of the federal drug 
lews, a. I mentioned. In furtherance of which an overt act 
Wes committed, according to the Indictment. 

It is not necessary that a conspiracy be estab- 
llehed by direct evidence. In order to convict. In fact, 
it can rarely be proved In that fashion for the reason that 
people seldom sit down and sign agreement, to engage In an 
awful scheme or activity, much less to have them notarized 

br made known to the public. That type of conduct would 
extraordinary. 

your common sense will tell you that when men 
In fact undertake to enter into a criminal conspiracy, much 
is left to the unexpressed understandihg. It is sufficient 
If two or more persons in any manner, impliedly or tacitly, 
come to a common understanding to violate the law. it is 
not necessary that the persons charged sit down and enter 
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Into a formal agreement or that m 

, O, *“ ““ 

5 to be drawn from the conduct of tho 

, Action, 

> -y oft« .peak 

oatlon < ■< And , det,„d,nf. partlol- 

-tion in . ccn,pi„c, p, 

citcn„t.n=.. in .cid.nc. .. appp,, 

.upport CO .n,k.,„ ,aan „ ini.nnnc. it i. ,n,«pi.„ 

- •»- bevond a „a.p„ani. doutt that th. d.i.nd.nt 
•nd an alleged coccnsplretor cane to a nntual nnd.r.tandln, 
to aoeompiiah an unlawful act. 

TO determine whether a conspiracy .xi.ted you 
Piece tether the indeedent evidence relating to each 
•lieced conapirator and detemine, ioohin, at the whole 
Picture. Whether the act., conduct and .tatent. o, at 

ieaet e oi the alleged conapirator. and th. reaeonahl. 

Itifereaoe. to be drawn from aurh act. c«nH . 

act., conduce and .tatement. 

eetabliah to your aatl.faction beyond a reasonable doubt 
that there wa. a con.plracy. 

if. for .x«api., there wa. . conc.rt«J action 
.Pon, aeveral,person., with each ol th«. doing soeeth ng 

unrelated to the act oi the other, all oi which contributed 

In the .ante or .Imllar m.... 

■imiiar manner toward the accomoll.hment of 

some unlawful objective eu^h -,, 4 .. 

cive, 8uch evidence would support the 
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th.t the. p.r.on3 h.d conspired to,.th.r to 
.ccoi^ll^. th.t u„l„,„i 

«..t .n pnl.wf„l .Che. pr .prehent nay .,i.r .y.„ 

th. individual all.,*, con,plr.tor. nay hay. don. .on. act. 
tn lurtherane o, a co»o„ u„ian,pi p„pp„ 
even unknown to the others. 

Although 1 have Instructed you that It is not 

n«...ary to prove that the oartle. .v.r can. to,.th.r and 
ntered Into an informal aorernnent or arrangeont between 

I do not n..„ to inply or Infer that a eon.plracy 
« elleoed In the Indictment In fact exl.tml. a. I previously 

tola you, that 1. not ny function. That 1. the determination 
Of fact %dtich you must make. 

A conspiracy once formal 1 . pre.uned to continue 
I totll either its objective was accomplished or until there 
1. *». afflmetlv. .ct of termination by It. mesbers. » 
coneplrac, 1. not ended a. ion, a. the evldeno. show, an 
intention to continue it. Such Intention may be Inferred 

from «!tlvltl.. of conepirator. In furtherance of the unlaw¬ 
ful purpose of the .ll.,ed conspiracy. 

Once a person Is found to be a member of a 
conspiracy, he Is preaumsd to continue his membership therein 
until It. objective was accomplished or there was some 
affirmative act of termination by Its members or until hi. 
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•tthdr.w. 1 . A con.plr.tor ha. the rl n. 

” " in c.rr.l„, oot t . 

bnt It *111 talc. ‘ "ii'sed conaplraoy, 

.ithdr ' *-«• - 

vsthdraw and to ^ 

tcuvlt. ‘ i“‘-e 

»ntl»ltU. of hi. partn.r.. 

Of ooor..- .och withdrawal do., „„t r.ii.w. hi. 
•cy. As I have already *miA 

»«y .xl.t .W ' conaplraoy 

-«y «l.t .van though It. purpo... . 

Out .vld.nc that It, n=«.pll,h«,, 

proof Of P“po,., w.r. aoco.„pii,h.a, ,uch a, 

by yoo If' ” «n‘nlbutlon., .ay b. con.ld.r«. 

17 “ - - .yld.nc. a, proof 

’ on th. .xi.t.„p. ^ oonaplracy. 

. " •linked oonaplracy a. 

arged In the indictment did exist 

atfni .4 ' ^ your 

attention next and separateiv 

«»th W ‘’•'“■’■’nnt to d.t.r.l„. 

^ther the defendant knowi„„i 

Of th. . ■’"“™ • "‘"bar 

th. oonaplracy. of coura., if 
ncy .xlatod, that would .„d th 

and It . conaldaratlon of count on, 

and It would be unneoeaaarv for 

tnctora. 

Of th ''*• * "‘"her 

—Pitney you ..t y„cr,.iw., „n.th.r that 
pnrtlcular d.f.ndant actad wllf„u, and with hnowLdg. that 
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' O' unu-eui .„t„p.u. 

> t, h.lp c„ry u ,p«.p. „ „ 

I Vou »„.t ,i„d th.t th. d.f.„a.‘„t „h« th. unlawful 

purpose was and had a stake, or a nersonal Interest, in it 
« <Il.tln,ul.h«. frop actip, .x=lu.lvely on hi. 

It 1. not noc«.,.ry that a defendant be fully 

interned a. to the detail, or th. full ..ope of th. .ll.,.d 

conspiracy in order to justifv 

J stify an inference of knowledge on 

-1. pert, nor need he even hnow all fh. aliened con.pirator.. 

The guilt of an alleged coneplrator 1. not measured by the 

.«ent or duration of hi. alleg«i participation. Even If 

he participate, to a degree more limited than that of hi. 

c«on.plrator. or In a .ubordlnate or a minor way relatively, 

he is equally culpable so long as he was # .. 

iwng as ne was in fact a conspira¬ 
tor. 

The .cope of each defendant', agreiment must be 
dotermlned Individually fog., 

defendant. i„ order -or a defendant to be held for joining 
I her. In an alleged conspiracy he must In some ..... promote 
the venture hlm«lf, „.h. it hi. own. yp do this you must 
aetermln. what each conspirator 1. pronartln, and mating hi. 
own., A single .gt may be the basis fog drawing an actor 
within th. ambit of an alleged conspiracy. But since 
conviction of^ conspiracy r«,uir.. an Intent to participate 
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in th. unlawful ... .. 

on. My r...on.bly Infnr fro. It -„ch .„ . .. 

st.t.4 .„oth.r .ay,' proof or par. l„l,, 
•ingle Uol.t«l eontrolleg 

•lone I, l„.„fft<,i„e to warrant oo.,.lo,i„„ «, 

When there 1. „o i«,.„en<..nt .vieenoe tenom., .„.r 

the defendent her, tnowlod,. of t... hroae.r oonae.r.oy 

•no « intention to p.rtlclnet. there.n. ^at le. wne. r,„ 
•Ingl. treneectton 1 . not m ,t..,f w„l.„, 

knowledge and intnnt may b« Infnrrad. 

I want to call to yoer mtyentlon that na/e 
—ocutton with on. or „r, „ the auagee oo„.„„.M,. g,... 
•ot ■eke one a nemaer of tVaJUoeo —.r a-ji r.-;y, ,a,/ la 
•^-le-g. nlthont oertlcioetron ...flo,.„.,. » 

mvd MotM tv 

Witt, a 1 lar«^ 1 ratrOf e, r k/,.wj y • 

ta . genernt „y to.^ 

!•. it .t«wll»g Uone. Ireefftel.,, to r:, 

•nl-e o»n 1«rtlclMtfon tr- , oo,.„r»or. r-her, w... „a 
vertlotoetiM M tae e;ieo«o ooter.: a.~, wiy,. ; ot,.o, 
tmFtamt en. owium. ferpoa, or ir 

teaane* a ncntacr of as mlheref oener-nroor y..y aaao': 

*1^ iafiomrlOrr e 1 

so ■mnrtJ«n»p)«t3.tt5. "rsmtrjjov -tit* .. 
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All conspirators or alleged conspirators need 
hdt have originally or simultaneously conceived the alleged 
conspiracy or participated in it in its Inception. in 
order to be guilty, one who comes in later with the knowledge 
of the means and purposes, although not necessarily of the 
detaili, and who intentionally cooperates in a common effort 
to gain the unlawful result, may become a member of the 
alleged conspiracy equally with the alleged conspirators 
and he is legally responsible for the purp<ises of the 
conspiracy count for all of the acts done by any of the 
other members before or afterwards in furtherance of the 
common objective, just like any partner who is a member of 
a partnership agreement. 

The acts or statements of one alleged coconsplra~ 
tor may be considered by you as evidence against other 
alleged coconspirators only if you find that the statements 
and acts were spoken and done during the continuance of the 
alleged conipiracy and in aid of and in furtherance of the 
purpose of the alleged conspiracy. You must be satisfied 
beyond a reasonable doubt that a conspiracy existed and that 
the defendant joined the conspiracy before you can regard 
the act of any defendant as being in furtherance of the 
consoiracy alleged in this indictment. 

The status of the partner, manager or supervisor 
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or worker, his oarticipatlon in key conversations or trans¬ 
actions, his participation in the alleged plan, scheme or 
agreement must be considered. Ygu must find beyond a 
reasonable doubt that he did in fact join the alleged 
conspiracy with knowledge of its unlawful purpose and 
intended to aid and assist in accomnlishing that purpose. 

This intent may be inferred from his acts and 
declarations and no direct proof is necessary. In sum, the 
participation of a defendant must be established by his own 
actions, by his own statements and declarations, by his 
own knowledge or lack of knowledge or by his own connection 
*cts and statements of other alleged coconspirators. 

It is contended here that the Government has 
prove the existence of only one alleged conspiracy 
but has proved several separate and Independent alleged 
conspiracies involving various of the defendants. Proof 
of several separate and independent conspiracies is not 
proof of the single overall conspiracy as charged in the 
Indictment, and if you find that the Government has failed 
to prove the existence of only one conspiracy you must find 
the defendants not guilty on the conspiracy count. 

In determining whether there was a single overall 
conspiracy you may consider what the evidence shows as to 
the time, parties or objects and changes of personnel and 
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•ctlvlty. You „,y ,i„a , co„.oir.cy evon though 

ther. u,r. ohaugo, l„ p.r.onn.1 .„d actlvittea, providing 

you Yind that .o„ ot th. coconaplrator. oonttnued throughout 

th. Ilf, Of th. alleged ooneplracy and that th. purpoe.s of 

the alleged ooneplracy continued to be tho.e charged In the 
indictment. 

The fact that the parties are not always Identical 
does not mean that there are separate conspiracies. l„ 

other words. If at all times the alleged conspiracy had the 
same overall primary purpose and the same nucleus of partici- 
psnts, the alleged conspiracy would be the same basic scheme 
even though In the course of Its operation additional 
alleged conspirators Joined m and performed function, to 

carry out th. scheme while others were not active or had 
I terminated their relationship. 

On th. other hand. If you find that one overall 
conspiracy terminated and another one was formed, you may 
not find a single conspiracy even though the purposes ot 
both conspiracies were the same and that some ot the 
defendant, were m«*.r. of both. m essence, therefore, 
the question 1. whst 1. the nature of a scheme or agreement. 
That is for you to determine after examining all the evidence. 

Thus, to summarize my discussion of the third 
question, whether a defendant was a member of the alleged 
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con.plr.cy, vh,th.r you (i„d that a violation , 

was aoaght to h* statuts 

rot to bo accoopllahed and two on - 

actuated by a commo "ttaona 

y * common purooao 

-owl„ly ™ —pllabln, that end 

-nl-lul .cb«. " 

- tb. anetr' 

.. ...ttdirr “* - 

to„. - M. coeonapita- 

•"■j that the paltlcT" ”**'’*^ ""piracy eal.ted 

•- «hal atop I * “• 

*^*P» and that la t-hs*. 

«"• « more n»»K """ "“'""‘ro -hether 

more n»ob.r. of the allied con.plracy not 

the particular defendant you are consld . ’ "“*""“>'1 

<«« or Mre of the 

- - -iir;::: ■“““ ■■ "• “‘“™ - 

in furtherance of some object or 
the alleged conanlr. ^ Purpose 

I conspiracy and that it waa f, d 

' fur^h-^: committed In 

rurtherance of th»«. - a. 

rnat act, obieof* <-»»• 

uDject or purpose. 

The oblect Of the conaplracy 1 , oopplete when 
the unlawful agreement 1, ^d. a 

,ot 1 . related overt 

in furtherance of it le don 
. , *• *»' ooo Of the alleged 

coconspirators. Thereafter - 

-ny on. Of the 

alleged con.plrator. In furtherance of the .11.0 d 

alleged conspiracy 

become, an act by all membera of the <1. 

' tba Ui.,.1 partnership. 
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Of cour.., overt act by anyone who i, not a aienber of 
the alle9ed. eonaplracy would not apply. 

- , What is an overt act? An overt act la an open 
#ct or .tep or action or conduct taken to achieve, accomplish 
or further the objectives of the alleged conspiracy. The 
purpose of requiring proof of an overt, or open, act is to 
aseure that, where parties have conspired and agreed to do 
aom. unlawful thing but that they have changed their minds 
and abandoned the project or have done nothing at all to 
carry it out, they will not be charged with a crime. 

The prosecution, on the other hand, is not 
required to set forth in the indictment each and every act 
on which it relies to establish the alleged conspiracy or 
on which it relies to establish each defendant's participa¬ 
tion in such conspiracy. Nor is the prosecution required 
to prove each overt act which may have occurred during and 
in.furtherance of such conspiracy. it is required to 
prove, however, that at least one such act did take place. 

The overt act need not be a criminal act in and of itself, 
nor need it be the crime which is the object of the alleged 
conspiracy. it may consist of the holding of a meeting or 
the like, providing the act was to further the objective 
of the alleged conspiracy. 

Turning to the alleged overt acts, the real 
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' ‘'“••“O" that you have to d.oid. u 

» wHotHot ,„y oe tH..o ooeo aota 

^ -.„d ooo.o..oy.~ —- 

’ r„p.ot to th.,poo„l. aHe„o to t ^ 

6 committed them 

’ 'onouto, olttr* - 

“ -- «« co^tttod aa a'taZr" ^ 

effect th of the said conspiracy and to 

ct the objects thereof, the foil 
~n»Jtt,di„th a ovart aota ware 

I Southern Dlatriot of New York, 

"On or about November 27 , 1973 ^ 

Wlin-m n a xy/j, defendants 

randt, David Ross Mlley and t 

duantl^ . Oodinsky sold a 

I quantity of LSD for $650. 

1 "On or about December 13 1973 ^ 

WliM- » ' defendant 

»»illlam Brandt vmn*- 

*"t tron, the village Plata Hotel 7, w . 

ton street. New York N y . W«hing- 

1 Uth street. ' ' "' — A and 

"On or about December 13 1973 , 

«UUae Brandt. David Plorea d <»«fon«ant, 

meeting 1 " '""'•■•luot had a 

" lUh street. New York. n. y. 

On or about December 13, 1973 , defendanta 

Brandt. David Plorea and Dean Peter Vavarlgo lid a 
quantity of PcP for sijoo. 
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^ -On or about January 3, 1974, defonaant John 

Codlnahy vant fro. the avaa of the Vlllau. hlara Hotel, 
Waahington street. Hew Vok, h. v. .na procedea to the 
area of Heat 4th street and Bowery street. 

I "On or about January 3, 1974 , defendante 

wmia. Brandt, David Boa. Hlley and John Godm.hy .old a 
quantity of LSD for $1925. 

"On or about January lo, 1974 , the defendant 
Dean Peter Vavarlyo, ,ave away a ,uantlty of PCP a, a .ample. 

■on or about January 15, 1974, the defendant, 
"illla. Brandt, Jan ban, and Joaeph R.y,„nd Wentler .old a 
quantity of LSD for $1200. 

■on or about Pebruary 12 , 1974 , the defendant. 

^ "illlam Brandt, David Boa. Mlley and Bobln Bachla .old 
epproxlwtely 1,00 do..,, unit, of bSD for SSSO. 

■On or about Pebruary 12 , 1974, Robin Bachla 
tranapArted to the are. of Third Avenue and st. Mark. Pi.o. 
approximately 10,000 do.ape unit, of LSD." 

That complete, the dl.cua.lon of the con.plracy 

count. I will now turn to ..ntlal element, of the 

aubatantlve count., number. 2. 3, 4 , 5, 6, , and 9 . 

TCP can find the named defendant, pullty 
of the crime, charged In tho.e count. In thl. Indictment you 

m».t be convinced and find beyond a rea.onable doubt a. to 
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th. count an. tn. OotenOant .on at. oo„.«.tt„, t.at th. 
-v.t«..„t Ha. p„..o tH. 

Plr.t, that on or about the dat.a ..t forth in 
~ch count th. d.f.naant or d.fendant. nanad in that count 
«.tribut«. or actuall. or con.tructiv.l. po...„.d .irn 

meant to diatributa th. oontroilad aub.tanca dru, nanad in 
that count. It i. aaffiai.^ „ 

“on “ '»—«lon With intant to di.trlbuta, 

S«ond. that ha did ,o unlawfully, wilfully and 

-OWinoly. 

p« tlve count was in fact a controlled substance drug. 

Tha word -diatributa- naan, tha actual or con- 
•tructlva or att«.pted tranafar of a druc. Tha word -po..a..’ 
ha. it. ooanon ay.ryday n.ani„, . fhat ia. to hay. .onethin, 
.lehin your control. And to hava aonathin, within your 
~-trol doa. not nacaanarily naan to hava it in your hand. 

pochat. control p,y be dapon.tratad by th. axlstanca of 

« working relationshio battfAaan a-iT 

tween the person having such control 

•no tha oaraon with actual phy.ic.l cuatody. 

word Intant- refer, to a peraon'a atata of 
"Ind. ao the ter* -poaaea. with Intent to diatributa- can 
ho fairly .tat«l to mean to control an Ita* with a atata of 

»lnd or a purpoa. to tranafar that ita* or to cau.a it to 
be transferred. 
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Th. proof o, .ctual poa.es.ion i, „ot noc.ary 
to auataln a conviction tor violation of the statute, 
involv«l. Constructive poaaeasl'on is sufficient. Such 
possession n«,d not be exclusive but .ay be shared with 

others. Moreover, it .ay be proved by circuMstantial a. 
well as by direct evidence. 

"ore presence in the are. where a controlled 
.ubstance dru, is discovered or the a»re association with a 
person who controls the drug or the property where it is 
located is insufficient to support a finding of possession. 
If you find beyond a reasonable doubt that the transfer is 
•11.9«1 to have been ruide, l charge you that each such 
transfer satisfies this reguirement of the statute. 

to the second element, the terms "unlawfully, 

wilfully and Knowingly. n»an that you must be satisfied 

beyond a reasonable doubt that the defendant Knew what he 

«. doing and that he did xt deliberately and voluntarily a, 

opposed to mistakenly or accidentally or as a result of some 
coercion. 

Of course. It I 3 not necessary that the defendant 
knew he was violating any particular law. Rather, It la 
flclent If you are convinced beyond a reasonable doubt 
that he was aware of the general unlawful nature of hi. 
acts. Knowledge and Intent exist In the mind, since it is I 
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2 not possible to . 

I into a man's mind 

' — - « « -u.„ 

5 the facte and *^° “"’I'ieratlon all 

tnd clrcu^etance, ehoen by the .vld 
• the axhlbit. and , . •vld.nce, Includln, 

’ -‘«c,e .1 : «d cm. 

' -ent at the ^ ^ - 

‘ **“ In nueetlon. Direct 

' s»ty. Knowledge and 1 ► """«n«e- 

Intent may be inferred r 

0 »Tro„ndln, clrcueatance.. «, . ”"’ 

I I ynn ere Instructed that a " *’ 

I natural and probable or ordinar 

ary consequences of his acts. 

‘he conala j'* 'harees 

instruct you r ^ ' 

I you u a matter of Uw 

controlled substance. y^u, bowe ' 

« reasonable doubt that the *'"**'' *'*^°"‘* 

-nve counts rp h ^ ' 

to have been distributed were LSD or pop. 

it a chltt I're ctieTtr ^ 

tnttlty thaa the substan ^ 

I the substantl *" teferred to in the evidence on I 

t have now reviewed the elements of the , k 

tlvs coun«-« S.U ^ Substan- 

* Government must prove beyond 
doubt befn- t>oyond a reasonable 

®^ore you can find that th. d.a .. 

the defendant is qullty on 
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tho.. count,. Thor, 1 ,, futtherocre. another method by 
Which you Should evaluate the evlde.nce and which would 

findln, of oullt of v,e defendant charged on the 
.Ubstantlve count., even though the Coverneenf, proof on 
the .ubatantlv. count, wa. not sufficient a. to hl„ to 
eatabliah all the required element,. 

Vou will recall the Instruction, fve given you 
« to the crl™ Of conspiracy charged In the first count. 

« you find, pursuant to those Instructions, that a partlcu- 
ar defendant wa, a conspirator and hence guilty under the 
«r.t count, you pay find hip guUty „nll under a sub- 
atantlve count In the Indlctpent, providing you find that 
the crlne charged In the substantive count wa, coppltted and 
fat It wa, coppltted during and m furtherance of the 
oonsnlracy charged In the first count. 

It he 1. a pepber of a conspiracy. Just nice a 
partner he 1 . crlplnally responsible for the substantive 
crlpe. and pay be found guilty of those, rhe reason for this 
la that hi. coconsplrator copplttlng the substantive crlpe, 
agent of the other pepbers of the alleged conspiracy 
However. I, the particular defendant wa, not a pecker of 
the alleged conspiracy or If the crlpe charged In the sub¬ 
stantive count was not coppltted during the pendancy of the 
alleged conspiracy, or If the crlpe charged In the eub.tantlvj 
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count was not done In furtherance of the conspiracy, then 
you may not find the defendant guilty of the substantive 
count unless the Government has proved beyond a reasonable 
doubt, along with all the other elements I have given you, 
that the defendant did the acts charged in that particular 

substantive count or aided and abetted in the commission of 
the substantive crime. 

In this connection. Section 2 of Title 18 of 
tlie united States Code provides that a person who aids, abets, 
counsels, commands, induces or procures the commission of 
•n offense against the United states 1. as equally punishable 
•• the person who commits the offense directly himself. 

In order to aid and abet another to commit a 
crime it is necessary that a defendant in some sort associate 
himself with a venture, that he participate in it as in some¬ 
thing that he wishes to bring about, that he seek by his 
actions tc make it succeed. Knowledge that a crime is 
being committed, even when coupled with presence at the 
scene, is not enough to constitute aiding and abetting. 

Rather, it is required that an Individual promote the venture 
himself, make it his own, have a stake in the outcome. 

.Much of the evidence adduced by the Government 
vas adduced in support of the conspiracy count of the 
Indictment. Much of the same evidence has also been 
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produced In support of t-h*. • w 

pport Of th. .Ub,t«tiv. count, of th. Indict- 

-t. X. t.. ouldonco tcutc. to .„d l, connected up pltH 

the conepltec count end the .u..te„tlve count., there i. 

nothin, lncon.l.t.nt with u,ln, oert. of the .eid..„ 

to prove thet . pertlculer defend.nt coooltted . .uh.t.ntlve 

crime and also to prove th**- 

that he we. . , conapiracy 

Vou «iy al.o be aalcin, youraeive. whether the 

teatlpony a, to th. of th. .vide„c. appu.. to 

th. .uhetantlv. count, a, to the con.piracy count.. p.r- 

tlcuxarly you nay he vonderln, whether, if you find that 

-XX Of the eieecnt. of the aa.,.d con.piracy were pre.ent 

« to two or .ore defendant., act. or declaration, of one 

-Xleued con.pir.tor in furtherance of the .iie„d conapiraoy 

-r he oonaidered m d.t.r.lnin, the ,uiU or innocence of 

the member defendant-* «« ..u 

-nt. on th. .ub.tantlve count.. 

The abort an.wer to thl. que.tion 1. y... 

evidence of act. and declaration, of on. con.pir.tor hindin, 

on a confederate on an .,e„cy theory are not to he confined 

to the conaplracy char,., such evidence i. . 1.0 conpetent 

to prove ,uilt of the auh.tantive cri.e if you find that 

there wa. . con.piracy in .,i.t.nce and that th defendant 
was a member of It. 

As I Indicated previously, to convict on a 
.uhetantlv. count you muat find beyond a reaeonabl. doubt 
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* for vou 

^ Me»b.„ 

you cannot ,Uow con,ldo„tlon of th ^ 

*««.ct.a noon 0 Oefonannt ff 
yonr voMlot i„ .ny »,y or ,„ , 

'onvlotlon r„t, .xcluaiveiy 

: — ....»•. “r-;- '*■• •■ 

‘'•l^h the evidence in the c '' “°" “> 

-yfandant, ,r. onUty or “* 

™.: :::” “•■• •■ »• .. 

bound to administer the i * 

-•bate In a ,ury „„„ or in a t "" "° 

I of the law. It “ror'a ol„d „ to the wisdor, 

I disregard the law or f ., 1 

-^ence. .,,3 is . ^ ^ 

-V'nnathy Chamber. contest or a 

- — the law must do^ our ^ 

distasteful that might be. ^ — on- 

^ou are to decide fh^ 
von onet not he InflnencedT an7 

y any assumptions, I 
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2 co„,«tur« inference, net 

; ~ - voer ,eri.f,«ie„. 

5 I eeeh oth 

. “- —i, in r,e ,er. rec. if 

• wrong and somebody else la u 

’ .h„ . . ® *"*«r„,ed 

"bout changing your mind. But r.m u 

“•=' ""ember, each of you ia to 

ecide the can. for youreeif. you mu,t bring in a yerdict 
or against the defendant in guestion on each count under 

7 - - oHaroed, .ether not cuiity or guiity 

eny yerdict. a, i hay, .aid before, to be acceptabie 

"“■t " - --h you are reporting. 

~ y., ™„. ..... ... ........ 

- ... .. ... __________ 

«wayed or carried away or inflamed by appeals to 

”®8slon, sympathy or prejudice Susnirei 

J ice. Susnicion, conjecture 

•hculd not be substituted for the eyidence y„ 

«viaence. You must main¬ 
tain a clear view nf «.u 

the case and not be sidetracked by 

".thing or anybody from a fair, dispassionate consideration 

° t e eyidence in arriyin, at your resolution of the facts 

the case that you are not deciding. 

The oath that you took at the outset, when you 
were sworn as Jurors, really sums up what you arc supposed 
to do in this case, and that is, without fear or favor to 
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1 , ° ‘•i’ ‘h* Court 

If you dooiro-anv of ►>, 

bo sent to you In th * "•'Iblto, tho,* ^£u 

Vbb In tho iury root, upon r.,u..r . , 

bn-n .aid, you „.y h.„e , „ ‘ ' 

-««tohay.it „ U ynn 

‘bat can ho don. also 7t 
th. not.. Of fH. r.n ” 

tne reporter. <?« ..u 

.pacific a, you .an in ' •’••'or. try to b. .. 

in rocard to any r.c„..f. ,,,, 

V«nr <l«Ub.rations about » =bnc.rnln, 

- -vbo yiii::: - --- 

She will K 

e will be provided wit-h .j 
and pap., by th. narshal. 

"OW I would lilt, to t.k. « f 

to th. lawyer, Th«r " ‘“‘'t 

^ ”^y wish to call to » 

"••tter, on which t ^ attention any 

--b. 1 iT ' - - 

' talh to th'.: -• I 

®*ntlemenf come up. I 

<At the side bar) 

THE COURT: Aro ♦•k / 

on «.K exeentlons or request. / 

oart Of th. ' 

I™- BATCHrbDER, Yea, ,lr. t would r.nu.st 
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DAVID ROSS MILEY, et al. 


7‘i Cr. 188 


CHARGE OP THE COURT 


(Pollrck, J.) 


THE JLERK; The Court Is about to charge the- 
Jury, Any spectators wishing to leave the courtroom will 
do so now or remain seated until the completion of the 
Court's charge. 

THE COURT: Ladies and gentlemen of the Jury, 
we have now reached the concluding phase of the trial. 

I want to express to you the thanks of the Court for your 
faithful attendance, patience and close attention to the 


caae. 


You have now heard and received all of the 


evidence on which the case is to be decided and through the 


arguments of the respective counsel you have learned the 
conclusion which each party believes should be drawn from 
the evidence presented to you. 

In this charge I shall outline the principles 
of law which will be your guide in your deliberations. 

It is your duty to accept these instructions on the law 
as they are given to you by me whether you agree v/ith them 
or not. On the other hand, it is your exclusive function 
to detennine the facts on the basis of your consideration 
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As exclusive Judges of the facts,your decision 
thereon is final and conclusive. Applying my Instructions 
on the lav; to the facts as you find them, you will decide 
whether the defendant on trial before you is guilty or hot 
guilty of the charges made against him, or any of them. 

The indictment in this case names nine persons 
as defendants. When the jury v/as selected you were intro¬ 
duced to counsel and the defendants. However, only five are 
on trial before you. They are the only persons as to whom 
you will render a verdict. Although as I will explain to 
you shortly in considering whether any of them are guilty, 
that is, any of the five are guilty or not guilty, you 
may have to determine the nature of the participation, 
if any, of the other named defendants not now before you. 

During the course of the trial there was evidence 
indicating that others than the defendants nov; before you 
were allegedly involved in one way or another with the 
activities v/hlch are the subject of this indictment, I 
charge you that the fact that other people allegedly involved! 
are not now on trial before you is to play no role in your 

j 

deliberations as to the five before you, except to the 
extent that I have mentioned. No Inference, favorble 
or unfavorable to either side or to any individual defendant. 
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may be drawn from the fact that other people arc not now 
on trial before you. It must not affect your deliberations 
in any way with respect to whether a defendant who is on 


trial is guilty or not guilty of the offenses charged 
against him. 

Six counts or charges of the indictment will be 
submitted for your verdict. Each count charges the person 
or persons named therein with a separate offense or crime. 
Each must be considered separately and each defendant 
must be separately considered. Later on I will read 
each count being considered from the indictment. 

In substance, the first count charges all 
five defendants who are before you with wilfully and 
knowingly conspiring among themselves and with the other 
named defendants to violate the federal drug laws. The 
third, fourth, sixth, eighth and ninth counts, those counts 
are the ones v/hlch you will consider, and they charge 
the persons named therein with actually distributing or 
possessing with Intent to distribute or aiding and abetting 
those things — and I am going to say these chemical terms 

once and thereaft-^r refer to them only by initials_ 

lysergic ac.id diethylamide, that is LSD, or phencyclidine, 
PCP, as the case may be. 

The substantive counts or the counts beginning 
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with number 3 are referred to as substantive counts to 
distinguish them from the conspiracy count. The consplracj 
charge is a charge of scheming, plotting or agreeing to 
commit offenses. The substantive counts are based on 
actual commissions, carrying out of such alleged offenses. 

I shall first mention several general principles 
of law which apply to this as well as to every Jury trial 
of a criminal case,. 

^ *'^ii^^oal case is initiated when a grand jury 
issues an accusation against the defendants named on the 
basis of probable cause to believe that a crime was com¬ 
mitted, It is not the fiinction of a grand jury to de¬ 
termine whether the defendant named by it is guilty or not 
guilty,That is the function of a trial jury, like yourselve^ 
Consequently, the indictment so filed is not to be taken 
by the trial jury as any evidence whatsoever on the charges 
made therein. • It is not evidence that the crime was com¬ 
mitted, it is a charge. 

When the five defendants came before the court 
in response to the indictment, each pleaded not guilty 
to the charges against him. Under our system of law,a 
defendant Is presumed to be Innocent and he carries that 
presumption throughout the trial and until the Jury is 
persuaded, if it is, .that the government has proved the 
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defendantb guilt behond a reasonable doubt, a term which 
I will explain to you in a few moments. 

Under the law a defendant does not have to 
prove his or her Innocence or submit any evidence at all. 
I will repeat that. Under the law a defendant does not 
have to prove his or her Innocence or submit any evidence 
at all, he is presumed to be Innocent. The presumption 
of innocence is a conclusion drawn by the law in favor 
of the citizen by virtue of which he must be acquitted 
of a criminal charge unless he is proven to be guilty 
beyond a reasonable doubt. 


In other words, this presumption is an Instrument 
of proof created by the law in favor of one accused whereby 
his Innocence is established until sufficient evidence 
is Introduced to overcome the proof the law has created. 

The evidence that has been admitted is the only 
source from which the facts are to be drawn and from which 
factual inferences are to be drawn. You v/111 recall on 
occasion questions have been asked, some carrying im¬ 
plications, but objections were sustained blocking answers 
to the questions. At times answers were given to questions 
and the answers were ordered stricken from the record. 


Such unansv/ered questions and Innuendos therefrom, if 


any, and stricken answers must be disregarded. They are not 
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The form of an unanswered question and any at¬ 
mosphere or innuendo sug( 5 ested by it are to be ignored. 

They are not evidence in the case. Courtroom exclaimations 
if any, off the v;itness stand are not evidence in the • 
case nor are apologies evidence in the case. As I have 
repeatedly said to you, v;hat hjs been said in your hearing 
by any person other than a witness or said or exclaimed 
by the lav/yers for either side or even by the court here-- 
tofore or in this charge in relation to the facts is not 
evidence. Your memory of the evidence is what must 
govern you in the determination of the case. 

Counsel have given you their viewpoints, I 
may refer to some of the evidence, Hov/ever, it is your 
recollection of the evidence and your Judgment of the facts 
that controls. It is for you to determine the weight 
that will be given to the evidence, the credibility that 
you will extend to the witnesses who testify and the 
reasonable Inferences that are to be drawn from the 
evidence that has been received. 

There are tv;o kinds of evidence recognized 
and admitted in courts of Justice, on either one of which 
you may find an accused guilty of a crime. One is called 
direct evidence and the other is called circumstantial 
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evidence. 

Direct evidence is evidence v;hlch frequently 
Is adduced by testimony of an eyewitness or a participant 
or In a tape recording and tends to show a fact In Issue 
v;lthout need for any further amplification. Of course, 
there is always a question of whether it Is to be telieved. 
Circumstantial evidence, on the other hand. 

Is indirect. It Is proof of a chain of circumstances 
pointing to the existence or non-existence of certain facts 
There must, hovjever, be positive proof of some fact which 
affords a basis, a starting point from which a reasonable 
inference may be drawn of the fact to be inferred. Cir¬ 
cumstantial evidence is that evidence which tends to prove 
a fact in issue by proof of other facts v/hlch have a 
legitimate tendency to lead the mind to .infer that the fact?; 
sought •) be established are true, 

T^et me give an example, to illustrate just what 
I have said. 

Suppose v;hen you came Into the building this 
morning, as it was,’the sun was shining brightly outside 
and then you came into this courtroom and suopose you found 
the blinds were drawn so you couldn't see what the weather 
was like during the rest of the day. As you v/ere sitting 
here during the course of the day in walks a person with 
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an umbrella, dripping and a raincoat dripping. You haven't 
seen any rain outside, but from the circumstances of 
the person walking in with a dripping umbroalla and a 
dripping raincoat it is reasonable for you to infer the 
further fact that it is raining outside, although you ' 
can't see it. 

That is what circumstantial evidence is. It 
consists of facts proved from v/hlch the Jury may infer 


by a process of reasoning other facts in issue. It is not 
necessary that the participation of the defendant be shown 
by direct evidence. The connection may be Inferred from 
such facts and circumstances and evidence as legitimately 
tend to sustain the inference. 

In this case each side has produced both direct 


and indirect or circumstantial evidence. The government 
» 

contends that its evidence establishes each defendant's 
guilt on each charge. Each defendant contends that no 
evidence has overcome the presumption of innocence and 
that at least there is a rc asonable doubt of his guilt. 


'fhe law permits you to consider v/hat may be 
termed as negative evidence. This refers to the absence 
of some fact or circumstance which could reasonably be 
expected to have occurred. If some act, statement or event 
could reasonably be expected to follow some prior event, 
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act, atatement or occurrence and there v/as no evidence 
that it did, then you may consider its absence in determin¬ 
ing the strength of the proof submitted to you. 

You will apply to all the evidence the same 
standard of proof. It is the government which must satisfy 
you of the guilt of the defendant beyond a reasonable doubt, 
on every essential element of the offense being considered 
or else you must acquit the defendant whom you are con¬ 
sidering of the offense charged. 

However, the government is not required to prove 
guilt beyond every possible doubt nor to an absolute 
certain^;y. Such a measure of proof is usually Impossible 
and is not required. 

By reasonable doubt v/e don't mean Just any 
old doubt. By reasonable doubt we mean a doubt which is 
sufficient to cause a prudent person to hesitate to act 
in a matter of Importance to himself or herself. 

If the evidence v/hlch you believe Is such that 
would induce a prudent person to act without hesitation 
In a matter of importance to himself or herself, then 
you may say you have been convinced beyond a reasonable 
doubt. If, on the other hand, your mind Is wavering or 
uncertain to the point where you have a doubt that v/ould 
cause a prudent person to hesitate in a matter of importance 
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to him or her, then you have not been convinced beyond 
a reasonable doubt. 

Speculative notions or possibilities rcstJnf; 
upon mere conjecture not arising or deduclble from the 
proof should not be confounded with reasonable doubt. 

A doubt suggested by the Ingenuity of counsel or by your 
own Ingenuity not legitimately warranted by the evidence, 
or the v/ant of It, or one born of a merciful inclination 
to permit the defendant to escape the penalty of the law 
or one prompted by sympathy for him Is not what is meant 
by a reasonable doubt. 

Reasonable doubt, as that term is employed 
In the administration of criminal law, is an honest mis¬ 
giving generated by the proof or want of it. It Is such 
a state of the proof as fails to convince your Judgment 
and conscience and satisfy your reason of the guilt of 
the accused of the particular charge c onsldcred. 

In the whole evidence, when carefully examined, 
v/elghed, compared and considered produces in your minds 
a conviction or belief of the defendant's guilt, such an 
abiding conviction as you would be willing to act upon in 
the most weighty and important affairs of your own life, 
you may be said to be free from any reasonable doubt and 
should find the verdict in accordance with that conviction 
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In the determination of whether a defendant 
is guilty or not guilty you must bear in mind that guilt 
is personal. Whether a particular defendant is guilty 
or not must bo determined by the Jury beyond a reasonable 
doubt solely by the evidence Introduced as to the particular ’ 
defendant or the lack thereof and from the reasonable 
inferences that may flow from the direct and circumstantial 
evidence as to the particular defendant, and that deter¬ 
mination must be made on the evidence relating to the 
particular defendant and nothing else. 

You must make your own evaluation of the evidence, 
including the testimony given by each of the witnesses, 
and determine the degree of vjelght you choose to give to 
such evidence. It is for you to determine from the 
evidence and demeanor on tlie stand of a witness particularly 
on material matter related to the charges v/hether or not 
he has given truthful reliable testimony or unintentionally 
or other-wise embroidered the truth, falsified, exaggerated 
or suppressed material facts and, thus, given an unreillable 


ston^. 


In evaluating the testimony, whoever the 


witness may have been, you may consider the Interest or 
lack of interest of the witness in th e outcome of the case. 
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the bias or prejudice of the witness, if you find that 
he had one, the appearance, the manner in which the witness 
Gave his testimony on the stand, the opportunity that the 
witness had to observe and note the facts concernlnG 
which he testified, the probability or Improbability of 
ohe witness' testimony when vlev;ed in the lipht of all 
the evidence in the case. Those are all items to be 
taken into consideration in determininG the weight, if any, 
that you will assign to that witness' testimony. 

The testimony of a witness may fall to conform 
to the facts as they occurred because the witness is in¬ 
tentionally telling a falsehood or because the witness dldn' 
accurately see or hear that about which the witness testi¬ 
fied or because his recollection of the event is faulty 
or even because the witness has not expressed himself 
or herself clearly in giving the testimony. 

You are entitled to consider the possibility 
that v/hen a witness is called upon to testify well after 
the event and at great length inconsistencies may be the 
result of an innocent mistake or lapse of memory rather 
than of a deliberate intention to falsify or change the 
facts. In short, it is not unusual for a witness in 

a lengthy proceeding to utter inconsistencies at some stage 
along the line. 


•OUTHIRN DIIIRICT count NCNONTCNt. U.l. COUNTHOUH 





78-a 

; 1 

Gth 



: ^ 

If your conslderaVJon of the ovldnnce makes 

3 

‘ ' 

it appear that there were dlfferinn versions of the facts 

4 

1 resultinc 3n a rliscrepancy in the evidence, you may, if 

5 

j 

you «)oh, cnnuldor whether or no the anperent discrepancy 

6 

involved 13 an understandable error and can be reconciled 

7 

In flttlUE thc.tuostbrlea togethor In a rational relation- 

8 

ship. In other words, m pan-ilng on all Issues of 

9 

credibility, you determlre the degree and the extent to 

10 

which you accept or reject the testimony. 

11 

You may. If you wish, accept so much of the 

12 

testimony of a witness as you may deem the truth and dis- 

13 

recard what you feel is faulty or mistaken or unclear. 

14 

You are at liberty, if you deem it proper under all the 

15 

circumstances to do so, to disbelieve testimony in whole 

16 

or only m part even though it is not othenvise im¬ 

17 

peached or contradicted. 

18 



If you find that any witness has wilfully 

19 

testif led falsely as to any fact material to the case 

20 

that you are considering, the law permits you to disregard 

21 

competely the entire testimony of that witness on the 

^ 22 

principle that one who testifies falsely about one material 

23 

fact Is quite like to testify falsely about everything. 

. . 24 

However, here again, you are not required to consider 

25 



auch a w.1 tness Is totally unworthy of belief. 
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A v/ltness who has given false Ucstlmony may 
also have given credible testimony. You may, if you wish, 
accept so much of his testimony as you believe true and 
reliable and disregard what you feel is false or unv/orthy 
of acceptance. 

The defendants did not testify on their own 
behalf and our law says that a defendant may or may not 
take the stand. The fact that a defendant did not testify 
cannot be considered by you as any evidence against him 
or form a basis for any presumption or inference unfavorable 
to him. You must not permit such fact to weigh in the 
slightest degree against such a defendant, nor should it 
enter into your discussions or deliberations. 

In order to return a verdict on any count 
as to any defendant, each Juror must agree on the particular 
finding as to the particular defendant, that is, the finding 
must be unanimous. The form of your report v;ill be that 
you find the defendant guilty or not guilty of the 
particular charge that you are considering, 

I have given you a suitable form which names 

I 

each defendant who la now before you and identifies the 
counts in the indictment against that defendant that 
you are to consider with appropriate columns for recording 
your vote. 
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2 

1 

Each defendant Is entitled to have determined 


3 

whether he Is guilty or not guilty as to each of the 


4 

cr:|,|iies charged, determined from his own conduct and from 


5 

the evidence which applies to him as if he were being 


6 

tried alone. 


7 

V/hether any one defendant is guilty or not guilty 


8 

of the crimes charged should not Influence your verdict 


9 

respecting any other defendant. The Jury may find any one 


10 

or more of the defendants guilty or not guilty on one 


11 

or more counts. 


12 

You v/ill have an opportunity to call for and 


13 

read the indictment yourselves, but I will give it to you 


14 

at this time so that you can follow the course of thxs charf 

e. 

15 

Two claaues of charges are before you, as I 


16 

have said, distribution or possession v/lth intent to 


17 

distribute controlled drug substances, and such counts 


18 

are known as substantive counts, and separately a con¬ 


19 

spiracy or scheme to distribute or to possess with intent 


20 

to distribute controlled drug substances. 


21 

I will read the indictment to you i'l the sequence 


22 

of the substantive charges and then the conspiracy charge. 


23 

Count 3. The grand Jury further charges on or 


24 

about the 13th day of December, 1973, in the Southern 


25 

District of New York, William Brandt, the second, David 
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Flores and Dean Peter Vavarlgos, the defendants, unlawfully 
Intentionally and knov/lngly did distribute and possess 
with intent to distribute a schedule 3 controlled substanccj 
to wit, approximately 27.11 grams of PCP. 


drug. 


I think you will recall that that was a horse 


Count 4, The grand Jury further charges on 


or about the 3rd day of January, 1974, in the Southern 
District of New York, William Brandt the second, David 
Ross Miley and John Godinsky, the defendants, unlawfully, 
intentionally and knowingly did distribute and possess 
v/ith intent to distribute a schedule 1 controlled substance, 
to wit, approximately 665087.5 micrograms of lysergic 
acid diethylamide,LSD, in the form of 3»05O dosage units. 

Count 6, On or about the 12th day of February, 
1974 , in the Southern District of New York, William Brandt, 
the second, David Ross Miley and Robin Bachla, the defendant 
unlawfully, intentionally and Icnowlngly did distribute 
and possessed v/lth Intent to distribute a schedule 1 con¬ 
trolled substance, to wit, approximately 1,800 dosage unts 
of LSD, 

Count 8, On or about the 12th day of February, 
1974, in the Southern District of Mow York, Marvin Thomas 
Goldstein, the defendant, unlawfully, intentionally and 
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knov/incly did possess with intent to distribute a schedule 
1 controlled substance, to wit, approximately 4,000 dosage 
units of LSD, 

Count 9. The grand jury further charges on or 
about the 12th day of February, 1974, in the Southern • 
District of New York, Joseph Raymond Wenzler, the defendant, 
unlawfully, intentionally and knowingly did possess 
with intent to distribute a schedule 1 controlled substance 
to wit, approximately 295 tablets containing LSD, 

I v/111 now turn to count 1, the conspiracy count. 
Prom on or about the 1st day of November, 1973» 
and continuously thereafter up to and Including the date 
of the filing of this indictment, Jn the Southern District 
of New York, William Brandt, the second, David Ross Mlley, 
Joseph Raymond Wenzler, Marvin Thomas Goldstein, Dean 
Peter Vavarigos, Robin Bachla, John Godlnsky, Jan Lang 
and David FloreS, the defendants, and others to the grand 
Jury unknown, unlawfully, intentionally and knowingly 
combined, conspired, confederated and agreed together 
and v/ith each other to violate Sr-ctlons 8l2, 841(a)(1) and 

841(b)(1) of Title 21, United States Code. 

It was part of said conspiracy that the said 
defendants unlawfully, intentionally and knowingly would 
distribute and possess with Intent to distribute schedule 1 
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and 2 controlled substances, the exact amount thereof 
beinc to the erand Jury unknown. In violation of Sections 
812, 841(a)(1) and 841(b)(1)(B) of Title 21, United States 
Code, 

Overt acts. 

In pursuance of the said conspiracy and to 
effect the objects thereof, the follov/inc overt acts 
were committed in the Southern District of Mcv/ York. 

On or about November 27, 1973> defendants 
William Brandt, the second, and John Godinsky sold a 
quantity of LSD for $ 650 . 

On or about December 13 , 1973, defendant V/llliam 
Brandt, second, went from the Villace Plaza Hotel, 79 
V/ashlncton Street, New York, to the vicinity of Avenue A 
and East 11th Street. 

On or about December 13, 1973, defendants William 
Brandt, second, David Flores and Dean Peter Vavarlgos 
had a meeting in apartment 4 a, 501 East 11th Street, 

New York, Mev; York, 

On or about December 13, 1973, defendants 
I7illiam Brandt, second, David Flores and Dean Peter 

0 

Vavarigos sold a quantity of POP for $1,800, 

On or about January 3, 1974, defendant John 
Godinsky went from the area of the Village Plaza Hotel, 
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79 Washington Street, New York, Mew York, and proceeded 
to tte area of Vfeot 4th Street and Rowery Street, 

On or about January 3, 1974, defendants William 
Brandt, II, David Ross Mlley and John Godlnsky sold a 
quantity of LSD for $1,825. 

On or about January 10, 1974, the defendant 
Dean Peter Vavarlgos gave away a quantity of POP as 
a sample. 

On or about January 15, 1974, the defendants 
V/llliam Brandt, II, Jan Lang and Joseph Raymond V/enzler 
sold a quantity of LSD for $1,200, 

On or about February 12, 1974, the defendants 
William Brandt, II, David Ross Mlley and Robin Bachia 
sold approximately 1,800 dosage units of LSD for $660. 

On or about February 12, 197^, Robin Bachia 
transported to the area of Third Avenue and St. Marks 
Place approximately 10,000 dosage units of LSD. 

The essence of the crime of conspiracy is the 
scheme or plot understanding or agreement to violate other 
lav/s. It makes no difference whether the scheme was 
successful or whether it failed of its purpose, it is 
still punishable as a crime. Consequently, on a controlled 
subsbfcnces conspiracy charge there is no need to prove 
an actual violation oT the federal drug laws, it is enough 
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The conspiracy statute. Section 371 of Title 
18 of the United States Code, provides in pertinent part 
as follov/s; 


"If two or more persons conspire to commit any 
offense against the United States and one or more of such 
persons does any act to effect the objeot of the conspiracy 
each chall be guilty of a crime," 

The comprehensive Drug Abuse Prevention Act of 
1970 sets forth the law pertaining to controlled substances 
This lav/ was passed by Congress because of a concern with 
the illegal distribution of and possession with intent 
to distribute the drugs named therein w.ilch have a sub¬ 
stantial and detrimental effect on the health and welfare 
of our people. The part of this Act which is applicable 
to the charges here is called the Controlled Substances 
Act, v/hlch became effective on May 1, 1971. 

The term "controlled substanues'' Is used in the 
Act to refer to any drug Included in one of the five 
schedules contained in the Controlled Substances Act. 

LSD is included in schedule 1 , Hie -- and I haven't given 
you the chemical name of that previously, which is tetra- 
hydracannabinol -- THC is Included in schedule 2, PCP 
is Included in schedule 3 , 
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Among other things, the Act makes It unlawful 
for any person to knowingly or Intentionally distribute 
or possess with Intent to distribute any controlled sub¬ 
stances such as LSD or THC or PCP, In addition, any person 
who conspires to commit s\ich an offense commits a crime, 

I remind you that the conspiracy count as dis¬ 
tinguished from the substantive counts does not apply to 
PCP, which,* although It too Is a controlled substance. 

Is a schedule 3 drug, and the grand Jury's charge here 
of the scheme or conspiracy recited only a relation to 
schedule 1 and schedule 2 drugs. The only drugs that 
have been mei .^^nedln the evidence that are in schedule 1 
or schedule 2 are LSD, TIIC and cocaine. 

In order to prove the crime alleged In the first 
count, that Is, the ci'lmlnal conspiracy, the government 
must establish several elements beyond a reasonable doubt. 
First, the proof must show that the conspiracy ' 
during part or all of the period from on or about November 1 
1973* until the indictment In •’.his casews filed on 
February 21, 197^, The government Is not required to 
prove that the conspiracy began on a specific day or 
ended on a specific day. Proof that a conspiracy existed 
for d substantial portion of that period, eveti though it 
might be a relatively small part of that period, would be 
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Second, the government has to prove that ^t 

\ 

was part'of the conspiracy to unlawfully violate the 
controlled^substances statute to which J have referred. 

Third, the government must prove that the defendah 
being considered knowingly and wilfully became a participant 
In the conspiracy. 

Fourth, the government must prove that least 
one alleged co-consplrator knowingly committed at least 

I 

one of the alleged overt acts In furtherance of the con¬ 
spiracy during the period of Its existence, 

I have road to you the overt acts recltei in 
the indictment. Under our law It is not sufficient 
to constitute a crime to agree mentally to an unlav;ful 
scheme If no act occurs to carry out some part In 
the conspiracy. Such an act js called an overt act because 
it Is an actual.and open and not a concealed act. The 
overt acts have been cited to you. 

If the government has failed to establish 
beyond a reasonable'‘doubt each of the essential elements 
mentioned as to any defendant, you i,.ast acquit that 
defendant on the conspiracy charge. If, on the other 
hand. It nas established each of the elements as to the 
defendant you are considering, you are to find that defendari 
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you are considering, you are to find that defendant guilty. 
Mow, what is a conspiracy? It is simply a com¬ 
bination or an agreement or a scheme of tvjo or more 
persons or concerted acts by two or more persons to 
accomplish a criminal or unlawful purpose. There have 
to be at least tv/o people Involved, You can't conspire 
with yourself, it is, in essence, a partnership in crime. 
The gift of the offense is the combination or agreement 
to violate the law. 


In this case the offense charged was violation 
of the federal drug laws, as I mentioned, in furtherance 
of which an overt act was committed according to the 
indictment. 


It is not necessary that a conspiracy be 
established by direct evidence in order to convict, it 
being rarely proved in that fashion. You may consider, 
if you wish, whether people sit down and sign agreements 
to engauge in an unlawful scheme or activity or have 
them notalzed or made known to the public. You may 
consider, if you wish, whether that type of conduct 
\70uld be extraordinary. 

Your common sense will tell you that when men, 
in fact, enter into a criminal conspiracy, much is ''eft 
to the unexpressed understanding. It is sufficient if two 


u 


SOUTHCHN OISTIIICT COUHT NCPORTCRt, U.l. COUNTMOUIC 
rouev SCUANC. Niw YORK. N Y. CO 7 4 III 0 




89-a 




g th w— 

or more persons In any manner. Impliedly or tacitly, 
come to a common understanding to violate the law. It is 
not necessary that the persons charged sit down and enter 
into a formal agreement or state all the details of the.r 
agreement or scheme how it is to be effectuated, 

A conspiracy may, on occasion. Involve a matter • 


of inference to be drawn from the conduct of the persons 

charged. Actions may often speak louder than words and 

a defendant's participation in a conspiracy may be inferred 

from such facts and circumstances in evidence as appear 

to you logically to support or sustain -’uch an Inference. 

It is sufficient if it be shown beyond a reasonable doubt 

an 

that the defendant and'alleged co-conspirator came to 
a mutual understanding to accomplish an unlawful act. 

To determine whether a conspiracy existed you 
piece together the independent evidence relating to each 
alleged conspirator and determine looking at the whole 
picture whether the acts, conduct and statements of the 
alleged conspirators and the reasonable inferences to be 
diawn from their acts, conduct and statements establish 
to your satisfaction beyond a reasonable doubt that there 
was a single conspiracy. 

If, for example, there was a concerted action 
among several persona with each of them doing something 
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related to the act of the other all of which contributed 
In the same or similar manner toward the accomplishment 
of some unlawful objective, such evidence would support 
the inference that those persons had conspired together to 
accomplish that unlawful purpose, 

I call to your attention that an unlawful scheme 
or acreement may exist even though the individual alleged 
conspirators may have done some acts in furtherance of 

a common unlawful purpose apart from and even unknown 
to the others. 

Although I have instructed you that it is not 
necessary to prove that the parties ever came together 
and entered into an informal or a formal agreement or 
arrangement between themselves, i do not mean to imply 
or infer that a conspiracy as alleged in the Indictment 
In fact existed. As I prt Piously told you, that is no: 
my function. That is the determination of fact -hich you 


must make. 


A conspiracy, once formed, is presumed to continue 
until either its objective was accomplished or until there 
is some affirmative act of termination by its members, 

A conspiracy is not ended as long as the evidence shows 
an intention to continue it. Such intention may be inferred 
from activities of conspirators in furtherance of the 
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unlawful purpose of the alleged conspiracy. 

Once a person Is found to be a member of the 
conspiracy, he is presumed to continue his membership 
th'*rcln until its objective was accomplished or there was 
some affirmative act of termination by its members or • 
until his withdrawal. 

As I have said, an unlawful conspiracy may exist 
even though its purposes are not accomplished, but evidence 
that Its purposes were accomplished, such as proof of 
actual sales or distribution, may bo considered by you 
if you find that there is such evidence as proof bearing 
on the existence of the conspiracy. 

If you find that the alleged conspiracy as 
charged in the indictment did exist, you must focus your 
attention next and separately on each defendant to 
determine whether the defendant knowingly and v/llfully 
became a member pf the conspiracy. Of course, if you find 
that no conspiracy existed, that would end the conslderatlor 
of count 1 and it would be unnecessary for you to consider 
any other factors, * 

To determine whether a defendant was a member 
of the alleged conspiracy, you ask yourselves whether 
that particular defendant acted wilfully and with knowledge 
that his acts were an Integral part of the unlawful 
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enterprise and to help carry It fonward as an associate 
or worker In It. You must find that the defendant knew 
what the unlawful purpose was and a stake or a personal 

Interest in It as distinguished from acting exclusively 
on his ovm. 

It Is not necessary that a defendant be fully 
Informed as to the details or the full scope of the alleged 
conspiracy In order to Justify an Inference of knowledge 
on his part nor need he even know all the alleged co- 
consporators. 

The guilt of an alleged conspirator is not 
measured by the extent or duration of his alleged partici¬ 
pation. Even If he participated to a degree more limited 
than that of his co-conspirators or in a subordinate or 
a minor way relatively, he Is equally culpable, so long 
as he v/as. In fact, a conspirator. 

The scope of each d 'endant's agreement must 
be determined Individually from what was proved as to 
that defendant. In order ’. for- a defendant to be held 
for Joining others In an alleged conspiracy he must In 
some sense promote the venture himself and make it his own. 
To do this you must determine what each conspirator is 
promoting and making his own, 

A single act may be the basis for drawing an 
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actor within the ambit of an alleged conspiracy, but since 
conviction of conspiracy requires an intent to participate 
in the unlawful enterprise, the single act must be such 
that one may reasonably infer from it such an intent. 

Stated another way, a sale or purchase scarcely 
constitutes a sufficient basis for liferrlng an agreement 
with the opposite parties for whatever period they continue 
to deal in this kind of contraband, unless some such 
understanding is evidenced by other conduct which ac¬ 
companies or supplements the transaction. 

Proof of participation in a single Isolated 
controlled substances transaction standing alone is in¬ 
sufficient to v;arrant conviction of conspiracy when there 
is no independent evidence tending to prove that the 
defendant had some knowledge of the broader conspiracy 
and an Intention to participate therein, that is, when the 
single transaction, is not in Itself one from v^hlch such 
Icnowledge and Intent may be Inferred. 

I vfant to call to your attention that merely 
association v/ith one or more of the alleged conspirators 
does not make one a member of the alleged conspiracy, 
nor is knowledge without participation sufficient, A mere 
willing participation and acts with alleged co-conspirators 
knowing in a general way that their Intent was to break 
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the law Is, if standinp; alone, insuffic'ent to establish 
an Individual's own participation in a c msplracy. There 
must be participation In the alleged conspiracy with an 
Intent to further the common purpose or design. In short, 
a person becomes a member of an alleged conspiracy by 
associating himself even though informally with a common 
plan or scheme by participating, knowing the central aim 
or purpose and intending to aid in bringing about the 
success of the plan or scheme. 

All conspirators or alleged conspirators need 
not have originally or simultaneo\isly conceived the 
alleged conspiracy or participated in it at its Inception. 
In order to be guilty one v/ho comes in later with the 
knowledge of the means and purpose, although not neces¬ 
sarily of the details, and who Intentionally cooperates 
in a common effort to gain the unlawful result may become 
a member of the alleged conspiracy equally with the alleged 
conspirators and he is legally responsible for the purposes 
of the conspiracy count for all of the acts done by any 
of the other members before or aftenvards in furtherance 
of the common objective Jiist like any partner who is a 
member of a partnership agreement. 

The acts or statements of one alleged co- 
consplrator may be considered by you as evidence against 


lOUTHenN OIITi^XT COURT RCRORTERS, U.t. COURTHOUSE 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


95-a 

eth 

other allcred co-conspirators, but only if you find 
that the statements and acts were spoken and done during 
the continuance of the alleged conspiracy and in aid of 
and in furtherance of the purpose of the alleged con¬ 
spiracy, You must be satisfied beyond a reasonable 
doubt that a conspiracy existed and that the defendant 
joined the conspiracy before you can regard the act 
of any defendant as being in furtherance of a conspiracy 
alleged in this indictment. 

The status of the managing partner, supervisor 
or v;orker, his participation in key conversations or 
transactions, his participation in the alleged plan, 
scheme or agreement must be considered. You mus. find 
beyond a reasonable doubt that he did, in fact. Join 
the alleged conspiracy with knov/ledge of its unlawful 
purpose and intended to aid and assist in accomplishing 
that purpose. This Intent may be Inferred from his acts 
and declarations and no direct proof is necessary. 

In sum, the participation of a defendant must 
be established by his ovm actions, by his own statements 
and declarations, by his own knowledge or lack of knowledge,! 

o 

by his own connection with the acts and statements of 
other alleged co-conspirators. 

The defendants deny the existence of any 
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conspiracy and each denies any membership in a conspiracy, 
Further, they say If the Jury were to find proof of con¬ 
spiracy, it was a multiple conspiracy. 



It Is contended here that the Government has 
failed to prove the existence of only one alleped con¬ 
spiracy but has proved several separate and independent 
alleced conspiracies, that is, multiple conspiracies, 
involvlnc various of the defendants. 

Proof of several separate and independent 
conspiracies is not proof of a single overall conspiracy, 
which is charged in this indictment. And if you find that 
the government has failed to prove the existence of only 
one conspiracy, you must find the defendants not guilty 
on the conspiracy count, 

I v/lsh to make it clear that the defendants 
deny any conspiracy, single or multiple, existed. 

In determining whether there v/as a single 
overall consipiracy, you may consider what the evidence 
shows as to the time, parties or objects and changes of 
personnel and activity. You may find a single conspiracy 
even though there were changes in personnel and activities, 
providing you find that some of the co-conspirators 
continued throughout the life of the alleged conspiracy 
4nd.,that the purposes of the alleged conspiracy continued 
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to be those charged in the indictment. The Issi'e turns 


on whether the proof warrants an inference that th. de- 
<'endant was a’ are of and, thus, knowingly furthered -'n 


overall going venture or partnership. 

You are instructed that in order to prove one 

i 

single con.^piracy the government has to prove beyond 
a reasonable doubt that each o.v the persons v/hom you find 
to be members of the conspiracy intended to make himself 
part of the scheme charged in the indictment. 

The mere fact that the parties are not always 
Identical does not mean that there are separate conspiracies. 
In other v/ords, if at all times the alleged conspiracy 
had the same overall primary purpose and the same nucleus 
of participants, the alleged conspiracy would be the wame 
basic scheme even though in the course of its operation 
additional alleged conspirators Joined in and performed 
functions to carry out the scheme while others were not 
active or had terminated their relationship. 

On the other hand, if you find that one overall 
conspiracy terminated and another one was formed, you may 
not find a single conspiracy even though the purposes of 
both conspiracies v/ere the same and that some of the 
defendants wore members of both. In essence, therefore, 
the question in, v/hat Is the nature of the sc hone or agreeme \ 
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lhat Is for you to doternij.i'te alter examlnlnc all the 
evidence, \ 

Thus, to sumnarlze my third question v/hether 
a defendant was a member of the alleged conspiracy, where 
you 1 Ind that a violation of the statute was sought to 
be accomplslehd and two or more persons actuated by a 
common purpose of accomplishing that end knowingly worked 
together In any way in furtherance of the unlawful scheme, 
every one of such persons becomes a member of the alleged 
conspiracy even though his part in it may be separated 
in time from the activities of his co-conspirators. 

If you find that the alleged conspirators 
existed and that the particular defendant as to whom 
the charges are being considered by you was a member, 
you reach the fourth and final step, and Uiat is that 
you must determine whether one or more members of the 
alleged ' consp^racy>, not necessarily the particular 
defendant you are considering, has committed one or more 
of the overt acts alleged in the Indictment to have 
been cemmitted in furtherance of some object or purpose 
of the alleged conspiracy and that it was committed in 
furtherance of that act, object or purpose, 

Tlie object of a conspiracy is complete when 
the unlav/ful agreement is made and any single related 
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overt act In furtherance of it Is done by one of the 
alleged co-conspirators. Itiereafter, an act done by 
any one of the alleged conspirators in furtherance of the 
alleged conspiracy becomes an act by all members of the 
Illegal partnership, * 

Of course, an overt act by anyone who is not 
a member of the alleged conspiracy would not apply. 

What is an overt act? 

An overt act is an open act or step or action 
or cond’ ct taken to achieve, accomplish or further the 
objectives of the alleged conspiracy. The purpose of re¬ 
quiring proof of cn overt or open act is to assure that 
v/here parties have conspired and agreed to do some unlawful 
thing but they have changed their minds and abandoned 
the project or dene nothing at all to carry it out they 
viill not be charged v/lth a crime. 

The prosecution is not required to set forth 
in the indictment each and every aiit on which it relies 
to establish the alleged conspiracy or on v;hich it relies 
to establish each defendant's participation in such con¬ 
spiracy, nor is the prosecution required to prove each overt 
act which may have occurred 'during and in furtherance 
of such conspiracy. It is required ' only to prove that 
at least one such act did taice place. 
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The overt act proved need not be a criminal act 
In and of Itself, nor need it be the crime vjhich is the 
object of the alleced conspirators. It may^censint sf 
the holdiin;, of a meeting or the like, providing the act 
vj.as to further the objective of the alleged conspiracy. 

That cc’.npletes the discussion of the conspiracy 
count. Since you have listened to me for quite a long time, 
v;e will take a short pause where you can relax in place 
before I complete the balance of the charge, 

(Pause) 

All right, ladles and gentlemen, I viill continue, 

I will novi tui.i to the essential element s of 
the substantive counts v/hlch are numbered 3, sllc, 8 and 
.. 9 . 

Before you can find the named defendants gyllty 
of the crimes charged in those counts in this indictment, 
you must be convinced and find loyond a reasonable doubt 
as to the count and the defendant you are considering 
that the government has proved the follov;ing esential 
Clements, 

First, that on or aaout the date set forth 
in each couno, tne defendant or defendants named in that 
count distributed or actually or constructively possessed 
v;lth Intent to distribute the controlled substance drug 
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named In that cour.t. It Is sufficient if yon find either 
'distribution or possession with intent to distribute. 
Second, that he did so unlawfully, wilfully 
and knov;lnr;ly. 

Third, that the substance alleced in the 
respective count was, in fact, a controlled substance druc. 
The word distribute means the actual or con¬ 
structive or attempted transfer of a druc. 

The word possess has its common everyday meaning. 


that is, to have something within your control. And to have 
something vjithln your control does not necessarily mean 
to have it in your hands or pocket. Control may be demon¬ 
strated by the existence of a v/orking relationship betv;een 
the person having such control and the person with actual 
physical '•ustody, ° 

'liie word intent refers to a person's state of 
mind so the term possessed with intent to distribute 
can be fairly stated to mean to control an item with 
a state of mind or purpose to transl’er that item or to 
cause it to be transferred. 

The proof of actual possession is not necessary 
to sustain a. conviction for violation of the statutes 
Involved, constructive possession is sufficient. Such 
possession need not be exclusive b\)t may be shared vilth 
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others. Moreover, It may be proved by circumstantial 
as we''l as by direct evidence, " 

Mere presence in the area v;here a controlled 
substance drug is discovered or the mere association with 
a person who controls the drug or the property where it 
is located is Insufficient to support a finding of possessl.o|l. 
If you find beyond a reasonable doubt that the transfer 
alleged to have been made was made, I charge you that each 
ouch transfer satisfies this requirement of tie stjuiite. 

As to the second element, the terms unlawfully, 
wilfully and knowingly, they mean that you must be satisfied 
beyond a reasonable doubt that the defendant knew what 
he vjas doing and that he did it deliberately and voluntarily 
as opposed to mistakenly or as a result of some coercion. 

Of course, it is not necessary that the defendant knew 
that he v/as violating any particular law, rather, it is 
sufficient If you are convince 'nd a reasonable doubt 

that he v/as aware of the general unlav/ful nature of his acts 
Knov/ledge and Intent exist in the mind, SJnee 
it is not possible to look into, a man's mind to see v/hat wen 
on in it, the only way you have of arriving at a decision 
on these questions is for you to take into consideration 
all tiie fac ts and circumstances shov/n by the evidence, 
including the exhibits, and to determine from all such 
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facts and circumstances whether the requisite Imov/ledge 


and intent were present at the time in question. Direct 


proof is unnecessary. 


Knowledge and Intent may he inferred from 


all the surrounding circumstances. As far as intent is 


concerned, you are instructed .that a person is presumed 


to have intended the natural and probable or ordinary 


consequences of his acts. 


As to the third element, the indictment charges 


that the controlled substance in these substantive counts 


is either LSD or PCP, I instruct you, again, as a matter 


of law that each of those is a controlled substance. 


You, however, must still find beyond a reasonable doubt 


that the substances charged in the substantive counts 


to have been distributed were LSD or PCP, 


There is a stipulation before you to the effect 


that if the chemist were called to the v/itness stand he 


would testify that the substances referred to in the 


evidence on the substantive counts vrere, in fact, LSD or 


PCP, 


I have now revievrod the elements of the substantl\|e 


counts that the government must.prove beyond a reasonable 


doubt before you can find that the defendant is guilty 


on those counts. There is, furthermore, another method by 
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which you should evaluate the evidence and which would 
auataln a flndlne of guilt of the defendant charged on 
the aubatantlve counts even though the government's proof 
on the substantive counts was not sufficient as to him 
to establish all the required elements. 

You will recall that in the instructions 
I have civen you as to the crime of conspiracy ch.:rGed 
. in the first count that if you find pursuant to those 
instructions that a particular defendant was a conspirator, 
was a member of the single conspiracy and, hence, guilty 
under the first count, you may find him guilty as well 
under a substantive count in the indictment, providing 
you find the crime charged in the substantive count 
was committed and that it was committed during and in 
furtherance of the conspiracy charged in the first count. 

If he is a member of a conspiracy, Just like 
a partner, he is criminally responsible for the substantive 
crimes and may be found guilty of those. The reason 
for this is that his co-conspirator committing the sub¬ 
stantive crimes is the agent of the other members of 
the alleged conspiracy. 

However, if a particular defendant was not 
a member of the alleged eonoplracy or 1r the crime charced 
in the aubatantlve cr'in'.'.was not coroi.iltted during the 
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pendency of the allepied connpiracy or if the crime 
charced in the substantive count was not done in furtherancj; 
of the conspiracy, then you may not find the defendant 
guilty of the substantive count, unless as to him the 
government has proved beyond a reasonable doubt, along 
with all the other elements I have given you, that the 
defendant did the acts charged in that particular substantije 
count or aided and abetted in the commission of the sub¬ 
stantive crime. 

In this connection. Section 2.of Title l8 of 
the United States Code, provides that a person who aids, 
abets, counsels,, commands, induces or procures the 
commission of an offense against the United States is 
• as equally punishable as the person who commits the offense 

directly. 

In order to aid and abef another to commit a 
crime, it is necessary that a defendant In some sort 
^ associat^imself with a venture that ho participate 
in it as in something that he wishes to bring about 
and that he seek by.Jiis actions to make it successful. 

Mere Icnowledge that a crime is being committed, 
even when coupled with presence at the scene, is not 
enough to constitute aiding and abetting, rather. It Is 
required that an individual promote the venture himself. 
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make it his ovm, have a stake in the outcomo. 

Much of the evidence adduced by the government 
was adduced in support of the conspiracy count of the 
indictment. Much of the Scime evidence has been produced 
in support of the substantive counts of the indictment. 

If the evidence relates to and is connected up with the 
conspiracy count and the substantive counts, there is nothii^ 
inconsistent v;ith using parts of the same evidence to prove 
that a particular defendant committed a substantive crime 
and also to prove that he v;a3 a member of a conspiracy. 

You may also be asking yourselves vihether the 
same test as to the use of the evidence applies 
to the substantive counts as to the conspiracy counts. 
Particularly, you may be wondering vjhether if you find 
that all of the elements of the alleged conspiracy v/ere 
present as to tv/o or more defendants, acts or declarations 
of one alleged conspirator in furtVierancc of the alleged 
conspiracy may be considered in determining the guilt 
or innocence of the member defendants on the substantive 
counts. The short answer to this question is yes. 

Evidence of acts or declarations of one conspirato 
binding on a confederate on an agency theory are not to 
be confined to the conspiracy count, "uch evidence is 
also competent to prove gull*, of tiie substantive crime 
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if you find that there was a conspiracy in existence 
and that the defendant was a member of It, ' 

As I indicated previously, to convict on a 
substantive count you must find beyond a reasonable doubt 
that the defendant acted unlav/fully, v;ilfully and knowlncly 
as I have already defined those terms for you. 

The Government contends that the evidence shovfs 
that on several occasions v/hen Agents Palombo and Nieves 
discussed narcotics v;ith Dean Vavarlgos, Robin Rachla, 
William Brandt and David Mlley that those conversations 
v;ere taped with various recording devices, 

^ Just in case you micht have some doubts on this 

subject, I am instructing you that the use of these devices 
■■ in the manner described in this case is entirely within 
the lav/ and violates no one's rights. This is so essentiallj 
because Agents Palombo and Nieves, v/ho v/ere participants 
in the conversations, consented to have them recorded. 
Accordingly, the use of these devices was a proper in¬ 
vestigative technique. 

The government further contends that its evidence 
shows that on February 12, 19T^> ttj e defendants Joseph 
Wenzler and Marvin Goldstein were arrested in their 
apartments, that Marvin Goldstein executed a v/ritten 
consent to search form and that Joseph V/enzler gave oral 
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consent to search. 


The searches conducted in the apartments of 
Joseph V/enzler and Marvin Goldstein wore, accordlnc to the 
Government, conducted in their presence and the Government 
contends were with their consent, if you determine that 
consent was given as testified, then the same were lawful • 
and the evidence before you has been lawfully introduced. 

Members of the Jury, under your oath as Jurors 
you cannot allow any consideration of the punishment which 
might be Inflicted upon a defendant if convicted to Influenc 
your verdict in any way or in any sense enter into your 
deliberations. The duty of Imposing sentence foliowlng 
conviction rests exclusively upon this court. That is 
solely the Judge's responsibility. Your function is to weigh 
the evidence in the case and to determine whether the 
defendn- ts are guilty or not gullty^solely on the basis 
of such evidence and the law. 

You are not here to improvise the rules of law 
or remake them by indirection or subtlety. You are bound 
to administer the law as It stands. There sliould be no debate 
in a Jury room or in a Juror's mind an to the v/isdom of 
the lavi. It would be a violation of your 3 v;orn duty to dia- 
regard the law or fail to apply it to the facts in evidence. 
This is neither a popularity contest nr a sympathy chamber. 
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It l3 a hall in which each of ug, cv/orn to uphold the 
law, must do our duty regardlecs of hov; personally dis¬ 
tasteful that mlpiht be. 

You are to decide the case upon the evidence 
alone. You must not be influenced by any assumptions, 
conjectures or inferences not vrarranted by the facts, 
unless and until proven to your satisfaction. 

In deliberating o this case I want you to 
listen to each other carefully in the Jury room. If you 
think you are wrong and somebody else is right, do not 
be embarrassed about changing your mind. But remember 
each of you is to decide the case for yourself. You must 
bring in a verdict for or against the defendant in 
question on each count under which the defendant is 
charged whether not guilty or guilty and any verdict, 
as I have said before, to be acceptable must be unanimous 
as to ti count on v;hich you arc reportiiig. 

Use your common sense in evaluating the evidence 
and circumstances and probabilities, Suspicion, conjecture 
should not be substituted for the e \idence. Do not allow 
yourselves to be sv/ayed or carried away or inflamed 
by appeals to passion, sympathy or prejudice. Maintain 
a clear view of the case and do not be sidetracked by 
anything or anybody from a fair dispassionate consideration 
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of the evidence in arriving at your resolution of the facts 
in the case that you are now deciding. 

The oath that you took at the outset when you 
v/ere sv/orn as Jurors really sums up v/hat you are supposed 
to do in this case, and that is without fear or favor 
to anyrarty, you will well and truly decide the issues 
according to the evidence and the law as stated to you by 
the court. • 

If you desire any of the exhibits, those will be 
sent to you in the Jury rooin upon request. As I have said, 
you may hve a copy of the indictment if you desire to 
have it. 

If you v;ant any of the testimony read, that can 
be done, also. It is not easy to find the testimony.in 
the notes of the reporter, so, therefore, try to be as 
specific as you can in regard to any requests that you do 
make. 

Please do not communicate with anyone concerning 
your deliberations about this case except in writing signed 
by your foreman, unless ycu choose another person than 
the gentleman v;ho sits in the first seat, he v/ill be 
provided with adequate pencils and papers by the marshals, 

Nov; I would like to take a fev; minutes to 
talk to the lav/yers. They may wish to call to my attention 
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any matter on which I mlsspokp or v/hich I may have over¬ 
looked, 30 if you wll] Just relax In the Jury box I 
will talk to them. 

I v;ant to call to your attention that there 
is a stenographic error in the form of the verdict ° 
that I furnished to you, and that is the last of the counts 
on the page is actually count IX, nJne, not ten, so 
that the foreman v/ill correct hia copy accordingly since 
that v;ill be the one which ultimately wiill be the one 
to be signed ^md returned. The other forms of verdict 
are merely for your convenient use and they will be 
handed in to the clerk v;hen you have completed your 
deliberations. 

Gentlemen, come up, 

(At the side bar,) 

THE COURT: Mr, Batchelder, for the government, 
arc there any exceptions? 

MR, BATCHELDER; Yes, there are, your Honor, 

With respect to your charge that the single act 
of a mere narcotics -transaction cannot be considered or 
constitute knowledge of a. conspiracy, I cite to the court 
the case of IJ,S. v, Ramirez in v/hich Mr. Cillers' single 
act conspiracy theory as to the single act has been 
rejected, ^82 Fed, 2nd, 2nd Circuit, 807t 1973. 
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On almost the identical same facts In v/hich 
tv;o conspirators v/ere together, the drugs were delivered 
by a third conspirator, the traditional approach was taken 
that the delivery and the mere presence on this single 
act made it ouch that it could not form the basis of the 
conspiracy, I quote from the court's opinion: 

"V/hile Gutaris' participation may be limited 
CO a single act as she contends, that being the delivery 
of the narcotics on t-hat one occasion, that the sale, if 
you'will, that act v/as the consummation of the crimes 
charged, in this instance the delivery of the THC, and 
the Jury could have reasonably inf erred that Gutarls knowlngl;' 
and Intentionally participated in the conspiracy," and 
that applies here as it did in the Ramirez case because 
there v;ere ti-/o other co-conspirators present, 

ITierefore, the court's charge on the issue of 
the single act, according to the government's position, 
is error, especially in light of the close factual record v/hc rr 
she only made one single act, that being the delivery of 
the narcotics. 

In this case there v;as a single sale, Flores 
must have known that since it was done in his apartment, 
Vavarlgos was present, he received money, it cannot be 
held to he a single act under any way, shape, form or manner 
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cind he had to have knowledce of 11 because Brandt sent 

the aeents over there along with him. 


That is the only objection the government has. 


your Ifonor, 


here. 


ir you wish to read the decision, I have it 


niE COURT: You apparently misheard the charge, 


I didn't give the charge as you have indicated that I 
should not have given. The charge as given is entirely, 
in my Judgment, consistent with the language you have 


read, 

MR, DATCHELDER: The government has its objection, 
THE COURT: Are there any exceptions or requests 
on the part of the defendant Miley? 

MR, FRACTENBERG: If your Honor please, all I 
wish to say is that since your ITonor indicated that the 
Jury may have a copy of the Indictment, that with respect 
to overt act dealing with November 27, 1973 -- 

THE COURT: That has already been taken care of 
by a copy that I showed to other counsel. 


MR, FRACTENBERG: Okay, I didn't see it. Judge. 


Thank you. 


THE COURT: You have no exceptions or requests. 


Mr, Meyers? 
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MR. MEYlvRS; Yes, I do. 


Your Honor, I think the same mistake must have 
been made on this occasion as I think you ultimately 
corrected on the first trial in deallnR v/ith — I think you 
made some statement to the effect that the f]^overnment 
contended there was a slncle conspiracy and the defendants 
contended there v;ere multiple conspiracies. 

The defendants contend there v;ere no conspiracies 


at all. 


THE COURT; You misheaid the charp.e. I expressly 
charced to the contrary at the succestlon of Mr. Gillers, 

MR. PRACTENDERG; That«s rlcht. 

I®. MEYERo: In relation to count number 10-- 
THE COURT: Is that your recollection, Mr, Gillers' 
MR. FRACTEMBERG: Yes. 

MR,GILLERS: Your Honor, I have no problem 

with this charee at all, I think it is eminently fair. 

MR,MEYERS: In relation to count number 9 

you referred solely to leave the question to the Jury, 
solely on the question of consent to search, but you did 
not touch the question as’ to whether there was consent 
to enter the apartment, 

THE COURT; I received no request on that subject 


from either the (^oveinment or the defendants and I think 
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that that is a detail of evidence that I need not into. 

MR. MEYERS: I think the evidence will shovi that 
that was a question — 

THE COURT: I decline to make any additions 
to the charge on that score, as there v/as no such contentior* 
MR. MEYERS: Exception, your Honor. 


I specifically request your Honor to charge 


as follov;s: 


That one of the government v;ltnesses, Starbuck, 
participated in the crimes charged in the indictment and, 
therefore, v/as an accomplice. Starbuck's testimony must, 
therefore, be received v;ith caution and v/eighed v/ith 
care, citing Silkv/orth v. The United States, 10 Federal 
2nd, 711 in this circuit, and the United States v. Marx, 
368 Federal 2nd, 5566 in the Second Circuit. 

r^. BATCifELDER: May the government be hoa^d on 
that, your Honor? 

In both Marx and Sllkworth, the person was 
an accomplice. 

MR. MEY1=ES: May I offer the request. 

MR. B. 'CHELDERr In this Instance, Starbuck 
was an informer and, therefore, in Sllk\^orth and Marx 
it may be quite proper to charge that "he v/as part of it, 
hut in this Instance there is no evidence v/hatsoever that 
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Starbuck, acting in the traditional role of an informant, 
such as in Soles and Clrillo, Sperling, in any way was 
an accomplice to these defendants and, therefore, Mr. Meyer;' 
charge Is totally out of line. 


THE COURT: I think that that's correct, but I v/il 
make a statement without ruling that Starbuck was an 
accomplice. T don't think the evidence warrants the 3tateme| 
that he was an accomplice at all. 


MR. MEYERS: Your Honor, certainly all the 
evidence indicates that he participated in the transactions 
THE COURT: That does not make him an accomplice. 
MR. TiETERS: Then he is a principal. 


^niE COURT: All right, Mr. Meyers. 

Are there any exceptions or requests by Mr, Cohen' 
MR, COHEN: No, none, your Honor, 

THE COURT: Are there any exceptions or requests 
by Mr, Jacobson? 

MR, JACOBSON: No, your Honor, 

THE COURT: Are there any exceptions or requests 
by Mr. Cillers? 


MR,' CILLERS: None, your Honor, 

THE COURT: All right, gentlemen, 

(in open court.) 

THE COURT: One small addition and that is this: 
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I instructed the jury on the consideration 
of the credibility of witnesses and I would like to add that 
should the Jury find from the evidence that anyone who 
testif ied was an accomplice, the Jury v/111 consider the 
testimony of such a person with care and examine it with 
utmost scrutiny. 

That completes the charge. 

We are now at the point,v/here having reached the e 
:he trial successfully v/ith all present and accounted for 
that v;e may now excuse the alternate Jurors from further 

I 

participation in the case. 

So rir, Fitzgerald, Miss Gordon, Mr, Brendon 
and Mr, Fovjler are excused with the thanks of the court, 

V/ill you please hand back to the clerk the forms 
that you have and you may depart. 

Thank you very much, 

(Alternate Jurors excused,) 

THE COUliT; As to the Jury itself, let me give you 
the optibn,. After we swear the marshals, you may V 7 ish to 
commence your deliberatilons immediately and go out to lunch 
at one or you may wish to go out to lunch now and commence 
your deliberations on your return. 

Do you have a preference? 

(Tvio marshals were d\Jly sv/orn.) 
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TIIE COURT: Hr. Drovm, what la the viev; of the 


T1{E FOREM/'IT: V/e v;ould like to c© to lunch now. 
THE COURT: The marahala will take you all to 


lunch, 

( At 12:10 P.M, the Jury v/ent to lunch, after 
v;hlch they returned to the Jury room to deliberate upon 
a verdict,) 
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motions presently in other matters, is to ask the reporter 
to see whether he can locate the relevant portions of the 
record and as soon as we do we vflll have the jury in to 
see whether we can satisfy their requests, 

MR. BATCHELDER: Your Honor, the latter part 
is Mr, Starbuck's testimony, 

(At 3:50 P,M,, in open court; Jury present,) 

THE COURT; Ladles and gentlemen of the Jury, 

I as I suggested to you several hours ago, we do not have 
a stenographic transcript of the testimony so your various 
notes, and we have gotten three from you novf, requesting 
portions of the record required us to go to those paper 
tapes on which the stenotype is done to try and find within 
the confines of those places because there are no Indices 
with which to v/ork answers to specific questions and we 
are unhappy to say that we haven't found all of the places 
yet calling for all of the things that you have requested. 
The one thing that I think we can give you is 
what I said about conspiracy, because that happens to be 
in one place, but v/hen you ask for testimony, all the 
testimony about a particular person on a particular day, 
it might have come in in the last four days at different 
points and it takes an enormous amount of time and that 
is the reason why we say to you not that we v;ouldn't give 
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it to you but it takes an enormous amount of your time 
and our time before v/e can read it to you. 

So we will try to take these things up to the 
degree that we have already been able to establish It. 

V/e will take up the first question, the Judge's 
charge on the definition of conspiracy, 

I take it that what you are talking about 
is that part or the charge where I asked the rhetorical 
question, what is a conspiracy, and then I gave you my 
answer,' 
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I Will read from the charge that I have here, 
which I think is an exact copy of what the reporter has, 
on this subject fortunately, because my notes are not 
completely exact because there were parts of my charge 
that I delivered to you extemporaneously, 

I said to you, what is a conspiracy? It is 
simply a combination or agreement or a scheme of two or 
more persons or concerted acts by tv/o or more persons to 
accomplish a criminal or unlawful purpose. There have to 
be at least two people involved. You can't conspire with 
yourself. It is, in essence, a partnership in crime. The 
gist of the offense is the combination or agreement to 
violate the law. In this case the offense that was charged 
v/as violation of the federal drug laws, as I mentioned, in 
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furtheram„ of which an overt act was committed ac¬ 
cording to the indictment. 

That is the definition that T gave you of 
conspiracy, 

Mr, Foreman, is that an answer to your question? 

THE FOREMAN; It is clear to me, sir, yes, 

THE COURT; All right. 

You also asked for the testimony, and this Just 
.says David Flores on or about December 13th involvement, 

V/e will give you vfnat the reporter has found 
up to the present, if contained in what he has found that 
satisfies your inquiry, we won't look for the rest. If it 
does not, we will have to give you this now and look for the 
rest v/hile you deliberate further. 

The reporter will read to you what he has found, 

(a portion of the direct examination and a portion 
of the cross examination of the witness Starbuck was read 
to the Jury,) 

THE COURT;Is that sufficient, Mr, Brown? 

THE FOREMAN; Yes, sir, 

THE COURT; All right. Then we will turn to the 
next question, 

"David Miley involvement driving to Vavarlgos' 
apartment," 
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I think if the reporter will turn to the events 
of December 17 , 1973 , in the testimony of Michael Starbuck, 
it is possible that that is vihat the Jury wants, 

(That portion of the v/ltness Starbuck's testimony 

v/as read,) 

THE COURT: Does that go far enough or is there 
more you wish to hear on the same subject? 

THE FOREMAN: Sir, there is Just one point, 

jThere are some Jurors that would probably like to have 
you reiterate v/hat is the meaning of the conspiracy. 

Sorry, they asked me to do it so I ask, 

THE COURT: Have we covered this second point? 

THE FOREMAN: Yes, yes, 

THE COURT: Let me see if I can't go back a 
moment to the charge. 

Let me Just repeat and continue with the charge 
and see if this is what is troubling the Jurors, 

I said to you, in substance, what is a conspiracy? 
It la simply a combination or agreement or a scheme of two 
or more persons or concerted acts by two or more persons 
to accomplish a criminal or unlawful purpose. The gist 
of the offense is the combination or agreement to violate 
the law. In this case the violation charged is a violation 
of the federal drug 'aws, as I mentioned. In furtherance 
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of which an overt act was committed according to the 
indictment. 


It is sufficient if two or more persons in any 
manner, impliedly or tacitly, come to a common understanding 
to violate the law. It is not necessary that the persons 
charged sit down and enter into a formal agreement or 
that they state all the details ol their agreement or 
scheme or how it was to be effectuated, 

i A conspiracy may, on occasion, involve a natter 

of inference to be drawn from the conduct of the persona 
chareod. Actions may often speak louder than words, and 
a defendant's participation in a conspiracy may be inferred 
from such facts and circumstances In evidence as appear 
to you lOBlcally to support or sustain such an Inference. 

It is sufficient If It be shown beyond a reasonable doubt 
that the defendant and an allesed co-conspirator came to 
a mutual understanding to accomplish an unlawful act. 

To determine whether a conspiracy existed you 
piece together the Independent evidence relating to each 
alleged conspirator and determine, looking at the whole 
picture, whether the acta, conduct and statements of the 
alleged conspirators and the reasonable Inferences to be 
drawn from their acts, conduct and statements establish 
to your satisfaction eyond a reasonable doubt that there was 
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a conspiracy. 

If, for example, there was a concerted action 
among several persons with each of them doing something 
related to the act of the other all of v;hlch contributed 
In the same or similar manner toward the accomplishment 
of some unlav/ful objective, such evidence v/ould support 
the Inference that those persons had conspired together to 
accomplish that unlawful purpose. 

I call to your attention that an unlav/ful scheme 
or agreement may exist even though the Individual alleged 
conspirators may have done some acts In furtherance of a 
common unlav/ful purpose apart from and even unknov/n to 
the others. 

Is that of any help to the jury? 

You seem to be nodding that It Is. 

The remaining question Is, as you put It, on Dave 
Ross Mlley, actions on February 12,1974, In the book store, 

I will ask the reporter to turn to the testimony 
of Robert Nieves on February 12, 1974, to see If that la 
what you have In mind, 

(The direct examination of the witness Nieves 
v/as-read to the jury.) 

TIIE COURT; This goes off the question of David 
Mlley*3 actions on F ‘bruary 12th. 





CtK 3$0flp£.a 7^ 

Does the Jury want to hear Palombo's statement 
about February 12th? 

THE FOREMAN: No, your Honor, 

THE COURT: Has the Jury heard as much as it 
requests to hear at this time? 

THE FOREMAN; Yes, your Honor, 

THE COURT; All richt. You may retire, 

MR. FRACTENBERG: May I ask — 

HrE COURT; Just a minute. Come up here If you 
v?ant to ask, don't ask In front of the Jury, 

(At the bench,) 

MR. FRACTENB’.RG: The Jury brought In on the 

first slip of paper the third question asking, "David 
Mlley's Involvement driving to Vavarlgos' apartment," and 
I understand that this referred to the Incident which took 
place on December 17, 1973, 

You, Mr, Reporter, read back what Mr, Starbuck 
said on direct, I suggest. If it Is at all possible, 
to read back what Mr, Starbuck said on cross, 

THE COURT; I requested to know from the Jury 
whether they had heard as much as they wanted to hear. There 
vrere others who spoke on the subject'and got the affirmative 
statement that the Jury had heard v/hat they v;anted to. 

As a matte of fact, my recollection is that 
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they cut me off and cut the reporter off and got back 
to wanting to hear the definition of conspiracy again 
at that point and that was the thing that Interested them, 
?.nd I am not going to force them to listen to anything 
they don't want. 

I have given them a full opportunity here to 
request anything that they want, but I am not going to 
put before them or propel anything before them that they 
jdon't ask me for. 

MR. PRACTENBERG; But it calls for his involvemei 
on the driving to Vavarigos' house. 

THE COURT: A lot of things occurred in the record 
that have not been reread, otherwise we would be rereading 
four days of testimony. In each instance the Jury was 
requested to say whether they had heard what they wanted 
to hear and you were here and heard their response, 

I, therefore, am not at liberty to compel them 
to listen to any more, 

MR, PRACTENBERG; Okay, I asked, 

(At 4:30 P.M, the Jury retired to the Jury room 
to continue to deliberate upon a verdict.) 

(Court Exhibits 3, 4 and 5 marked for identifica¬ 
tion. ) 

MR, PR AC TP''BERG; Your Honor, may I approach again 
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for the record? 


THE COITRT: Mr, Fractenberg has requested that 
I send in to the Jury the note v.'hlch Is marked Court's 
Exhibit No, 6, which reads as follows: 

"One of the Dav-^irers wants to knov; whether the 
Jury desires to hear what Starbuck said on cross- 
examination as to David Miley's involvement to Vavarigos' 
apartment. Does the Jury v/ant this?" 

, Then there is a box for them to check yes and a 

box for them to check no. 

At the express request of the attorney for 
Miley, that note will be sent in to the Jury, 

MR. FRACTENEi':BG; Thank you. 

(At 4;4o P.M., a note v/as received from the Jury.) 

(In open court in the absence of the Jury.) 

TOE COITRT: Mr, Fractenberg, the Jury has 
responded to your inquiry. Exhibit 6, by checking no, 
and that will be filed. 

MR. FRACTENBERG: Thank you, your Ifonor, 

Your Honor, I must at this time make this request: 

I think that the request from the Jury asked for 
"David Miley's involvement driving to Vavarigos' apartment," 
and T don't think that the reading of the direct or the 
sending in of the qur -.tion gives fully what was the 
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involvement of David Miley on driving to Vavarigos' 
apartment, 

TliE COURT: Mr. Fractenberg, I am not going to 
permit you to play fast and loose with the court, 

I gave you tlie opportunity of finding out whether 
the Jury wanter to read anything additional, you approved 
that form and the Jury has answered it. 

MR. FRACTENBERG: Okay. 

. (The Jury entered'the courtroom at 4:50 P.M,) 

(Jury roll called; all present.) 


TliE CLERK: Mr, Foreman, have you reached a 


verdict? 


THE FOREMAN: Yes, we have. 

THE CLERK: I will read your verdict as you 

have handed It up to the court. 

You say’.that you find the defendant David Ross 
Miley guilty as charged on count 1, 


The defendant Joseph R. V/enzler guilty as charged 


on count 1, 


The defendant Dean ?. Vavarigos guilty as charged 


on count 1, 


count 1, 


The defendant David Flores guilty as charged on 


The defenda t Marvin T. Goldstein guilty as 
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